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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an Officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4819) 


In re G. H. MILLER AND COMPANY ET AL. CEA Docket No. 60. 
Issued October 4, 1956, by Thomas J. Flavin, Judicial Officer. 


(No. 4820) 


ILLINOIS PACKING COMPANY v. UNION STOCK YARD AND TRANSIT 
COMPANY OF CHICAGO. P&S Docket No. 2195. Decided October 


1, 1956. 


Stockyard Services—Negligence—Reparation—Damages 


It is the duty of a stockyard owner at all times to safeguard animals in its 
custody. Here, respondent took no action to relieve a dangerous emer- 
gency condition caused by extremely hot weather. As a result, 20 cattle 
yarded in open holding pens died from overheating. 


Mr. Irving T. Zemans, of Chicago, Illinois, for complainant, Mr. Thomas S. 


Tyler, of Winston, Strawn, Smth & Patterson, of Chicago, Illinois, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.). A formal 
complaint was filed on October 24, 1955, in which complainant 
seeks an award of reparation in the amount of $3,466.50 for the 
value of 20 heifers which died at respondent’s stockyard due to 
the alleged failure on respondent’s part to safeguard them against 
such loss. Complainant alleges that the loss of its livestock was 
due to respondent’s failure to provide adequate cover, space and 
water to protect the cattle against the weather conditions which 
prevailed at the time, and that respondent failed to exercise rea- 
sonable care and promptness to prevent injury, death or other 
avoidable loss of said cattle. 
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A copy of the complaint and a copy of a report of investigation 
prepared by the Livestock Division of the Department were 
served on respondent by registered mail on November 22, 1955. 
A copy of the report of investigation was served on complainant 
on November 22, 1955. Respondent’s answer was filed on Decem- 
ber 16, 1955. Respondent admits that the cattle described in the 
complaint were purchased by complainant at respondent’s stock- 
yard on July 27, 1955, and admits that 20 of the cattle died. How- 
ever, respondent denies any liability or responsibility for the loss 
of the cattle. 


Oral hearing was held on April 20, April 27 and May 14, 1956. 
Both parties were represented by counsel. Complainant offered the 
testimony of Millard J. Cook, John S. Porcaro, Frank J. Hanlon, 
Jr., Stanley Konkel, Jr., Cyril Wilbur, Richard Eisenstaedt, 
Samuel Siegel and Daniel J. Ryan. Raymond J. Kennedy, William 
Carlton, Clarence Vincent, Arthur F. Conlon, John S. Porcaro 
and Millard J. Cook testified for respondent. Briefs were sub- 
mitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 901-931 
West 37th Place, Chicago, Illinois. 


2. Respondent is a corporation whose address is 120 Exchange 
Building, U. S. Yards, Chicago, Illinois. At the time of the trans- 
actions involved in this proceeding, respondent was owner and 
operator of the Union Stock Yards of Chicago, Illinois, a posted 
stockyard subject to the provisions of the act and the regulations 
issued thereunder. 


3. On July 27, 1955, complainant purchased a lot of 20 cattle 
in good condition from National Livestock Commission Company 
at 22 cents per pound. At or about 9:00 A.M. of that day this lot 
was weighed at Scale D-1 at respondent’s stockyard and imme- 
diately thereafter was yarded by respondent without complain- 
ant’s assistance in Pen No. 169, Block 5, Division D. Such pen 
was selected by respondent, was not equipped with watering 
facilities or a roof or other cover, and was locked after the cattle 
were yarded therein and respondent retained custody of the keys 
thereto. The cattle were allowed to remain in said pen without 
care until approximately 4:30 P.M. of the same day, by which 
time two of them had died. The total weight of the dead animals 
was 1,530 pounds. 
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4. On July 27, 1955, complainant purchased a lot of 19 cattle 
in good condition from National Livestock Commission Company 
at 22 cents per pound. At or about 9:00 A.M. of that day this lot 
was weighed at Scale D-1 at respondent’s stockyard and imme- 
diately thereafter was yarded by respondent without complain- 
ant’s assistance in Pen No. 170, Block 5, Division D. Such pen 
was selected by respondent, was not equipped with watering 
facilities or a roof or other cover, and was locked after the cattle 
were yarded therein and respondent retained custody of the keys 
thereto. The cattle were allowed to remain in said pen without 
care until approximately 4:30 P.M. of the same day, by which 
time nine of them had died. The total weight of the dead animals 
was 6,880 pounds. 


5. On July 27, 1955, complainant purchased a lot of 22 cattle 
in good condition from Swiney Bros. at 2214 cents per pound. At 
or shortly after 9:00 A.M. of that day this lot was weighed at 
Scale D-1 at respondent’s stockyard and immediately thereafter 
was yarded by respondent without complainant’s assistance in 
Pen 173, Block 5, Division D. Such pen was selected by respond- 
ent, was not equipped with watering facilities or a roof or other 
cover, and was locked after the cattle were yarded therein and 
respondent retained custody of the keys thereto. The cattle were 
allowed to remain in said pen without care until approximately 
4:30 P.M. of the same day, by which time five of them had died. 
The total weight of the dead animals was 3,820 pounds. 


6. On July 27, 1955, complainant purchased a lot of 30 cattle 
in good condition from Peters Turnbull & Company at 22 cents 
per pound. At or shortly after 9:00 A.M. of that day this lot was 
weighed at Scale D-2 at respondent’s stockyard and immediately 
thereafter was yarded by respondent without complainant’s assist- 
ance in Pen 59, Block 7, Division A. Such pen was selected by 
respondent, was equipped with a watering trough in which there 
was no water, was not equipped with a roof or other cover, and 
was locked after the cattle were yarded therein and respondent 
retained custody of the keys thereto. The cattle were allowed to 
remain in said pen without care until approximately 4:30 P.M. of 
the same day, by which time four of them had died. The total 
weight of the dead animals was 3,440 pounds. 


7. The temperatures on July 27, 1955, ranged from 92 degrees 
Fahrenheit at 9:00 A.M. to 100 degrees Fahrenheit at 2:00 
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through 4:00 P.M. and there was 98 percent sunshine during 
the day. 


8. The usual and customary procedure which obtains at the 
Union Stock Yards of Chicago for handling livestock purchased 
by packers such as complainant was followed in this case. Under 
this procedure, the packer-buyer does not stay with the cattle 
after he has purchased them, but moves on to other sales pens 
or to other alleys to make additional purchases. The various lots 
of cattle which he has purchased are driven from the sales pens 
to the scale by employees of the commission firms which had sold 
them. At the scale full custody and control of the cattle is assumed 
by the stockyard. Each lot is weighed, counted off and placed in 
scale holding pens by stockyard employees. Said employees have 
the responsibility of determining which scale holding pen each lot 
of cattle shall be placed in. After the cattle are thus yarded, a 
yarding or “counter-off” ticket is prepared which shows the name 
of the owner, the number of head in the lot, the number of the 
holding pen in which the lot is yarded and other pertinent infor- 
mation. The scale holding pens are locked by a keyman and each 
lot remains locked up until the owner calls for delivery. The 
owner obtains delivery by picking up the yarding ticket at the 
scale house and requesting the keyman to “drop the lock” on the 
holding pen. The cattle are then counted off to the owner who 
signs a copy of the yarding ticket as a receipt for the delivery 
of the cattle. The scale holding pens are furnished by the stock- 
yard company as a part of the service for which the seller of the 
livestock is charged a yardage fee. The pens are generally not 
equipped with shelter, feed racks, watering facilities, or shower- 
ing facilities. 


9. Complainant purchased a total of 772 cattle at the stock- 
yard on July 27, 1955. It has been the practice of complainant’s 
cattle buyers for many years to meet complainant’s employee in 
charge of its driving crew at an office in the Exchange Building 
at the stockyard between noon and 1:00 P.M. each day after they 
have completed their purchases for the day and deliver a list of 
the purchases so that arrangements can be made to accept deliv- 
ery of the cattle at the holding pens for orderly movement to 
complainant’s slaughtering plant. Such practice was followed on 
July 27, 1955. Shortly after 1:00 P.M. on July 27, 1955, after 
completion of the movement to complainant’s slaughtering plant 
of cattle purchased prior to that day, complainant’s driving crew 
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began moving the cattle purchased on July 27, 1955, to the slaugh- 
tering plant. 


10. Livestock purchased at respondent’s stockyard may be 
held for a reasonable time in holding pens at the stockyard pend- 
ing delivery or shipment to buyers. There is no rule or custom 
at the stockyard limiting the time for holding cattle in the scale 
holding pens, and it is the acknowledged and accepted practice to 
hold them in such pens for periods such as those involved in this 
proceeding. Following a study of services and facilities at live- 
stock markets throughout the country, the Livestock Division of 
the Department, in Agriculture Handbook No. 36 entitled “Sug- 
gestions for Improving Services and Facilities at Public Terminal 
Stockyards,” published in January 1952 and made available to 
members of the livestock industry, including respondent, recom- 
mended that livestock buyers be allowed a reasonable time, under 
most conditions from 8 to 24 hours, in which to remove their 
purchases from the stockyards. 


11. In the publication referred to in Finding of Fact 10, the 
Livestock Division of the Department recommended certain areas 
of pen space per animal as being adequate. For pens used for the 
combined purposes of selling, holding, and feeding cattle the 
recommended space ranges from 16 to 25 square feet per animal 
depending upon the weight of the cattle. For pens used for hold- 
ing cattle after sale the recommended space per animal is 23 
square feet. The cattle in the pens in question in this proceeding 
had the following space per animal: 


D 5 169 13.79 sq. ft. 
D 5 170 14.2 sq. ft. 
D 5 173 16.35 sq. ft. 
AT 59 23.5 sq. ft. 


12. At approximately 1:30 P.M. on July 27, 1955, respondent 
notified complainant that a lot of cattle owned by it which are 
not the subject of this proceeding were in distress due to over- 
heating and complainant promptly moved such cattle so as to 
avoid their loss. 


13. Respondent was aware that complainant’s cattle which 
are the subject of this proceeding were suffering from the extreme 
heat of the day but did nothing to relieve their suffering and did 
not notify complainant of their condition until about 4:15 P.M. on 
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July 27, 1956. Promptly after receiving such notice complainant 
sent its employees to care for the cattle and they were able to 
save some of the animals by pouring water over them and moving 
them to a shaded location. 


14. No salvage was obtained from the dead animals referred 
to in Findings of Fact 3 through 6 and respondent has not paid 
any part of complainant’s loss resulting from the death thereof. 


15. Complaint was filed on October 24, 1955, which was within 
90 days after the accrual of the alleged cause of action. 


CONCLUSIONS 


It is complainant’s contention that the death of the 20 cattle on 
July 27, 1955, resulted from respondent’s failure to provide rea- 
sonable stockyard services in violation of the act, and, therefore, 
respondent is liable for the value of the dead animals. Specifically, 
complainant contends that respondent yarded and locked com- 
plainant’s cattle in uncovered scale holding pens which were in- 
adequate in area to accommodate the number and size of cattle 
placed therein, thereby exposing them to injury and death due 
to prostration from the excessive heat prevailing on the day in 
question. Complainant contends that respondent did nothing to 
alleviate the cattle’s condition so as to avoid their death, and 
failed to issue to its agents and employees any instructions or 
orders reasonably conceived to prevent a loss such as that suffered 
by complainant in this case. 


Most of the facts in this case are not in dispute. The four 
lots of cattle in question were purchased from various commission 
firms at the stockyard in the morning of July 27, 1955. The cattle 
were then handled in accordance with the usual and customary 
procedure which obtains at the Union Stock Yards of Chicago 
and yarded in the holding pens pending delivery to complainant. 


There is some dispute in the record as to what constitutes a 
reasonable time within which an owner should pick up his cattle 
at the scale holding pens after they have been weighed to him. 
One of respondent’s witnesses stated that he considered three 
hours to be the maximum time which could be considered reason- 
able. However, respondent’s witnesses admitted that there is no 
rule at the stockyard limiting the time for holding cattle in the 
scale holding pens to three hours, and that it is the acknowledged 
and accepted practice to hold them for much longer periods. 
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Respondent contends that there is no proof that the holding 
pens were inadequate in size to hold the number of cattle placed 
in each of them; that it was the standard and customary pro- 
cedure to hold cattle in pens which had no shelter, water or 
showering facilities; that respondent had more than fulfilled its 
duty with respect to complainant’s cattle by warning complainant 
that there were “hot” cattle in the holding pens which should be 
taken care of; and that the loss in this case was due to complain- 
ant’s negligence in not removing the cattle from the holding pens 
at an earlier hour of the day. 


The facts regarding the size of the holding pens indicate that 
in at least some instances, the space allowed complainant’s cattle 
was less than that recommended by the Department. As to shelter, 
watering and showering facilities, it appears to be the customary 
procedure both at respondent’s stockyard and at other comparable 
stockyards not to provide such facilities in the scale holding pens. 
Under normal circumstances, it appears that cattle can be held 
with such minimal facilities without harm. However, the weather 
on July 27, 1955, was not normal. The climatological data issued 
by the United States Weather Bureau shows that the average 
temperature for the day was 14 degrees above normal. Between 
the hours of noon and 5:00 P.M. the temperature hovered be- 
tween 99 and 100 degrees Fahrenheit. The sun shone 98% of the 
time. It is apparent from what happened to complainant’s cattle 
that the customary facilities provided by the stockyard for hold- 
ing cattle which are adequate for their safekeeping under normal 
weather conditions were wholly inadequate to safeguard the 
cattle under the conditions which existed in the day in question. 
The question to be determined here is not whether respondent 
provided the usual and customary facilities for holding complain- 
ant’s cattle, but rather, whether respondent exercised that degree 
of care in the safekeeping of complainant’s cattle which the ex- 
igencies of the moment required. 


The record discloses that respondent did nothing to alleviate 
the dangerous condition which resulted in the overheating and 
death of complainant’s cattle. It also shows that much could have 
been done for the cattle when they first showed signs of distress 
from overheating. Respondent had both covered pens and large 
sales pens available at the time. The distressed cattle could have 
been removed from the crowded confines of the open holding 
pens and placed in the sheltered pens or allowed the freedom and 
ventilation of the larger sales pens. It also appears that a light 
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spray of water on the overheated animals would have been help- 
ful in bringing their temperature down. If prompt action had 
been taken when the cattle first showed signs of overheating, 
the animals could have been helped and probably saved. Even as 
late as 4:15 P.M. when respondent finally advised complainant 
that it had some “hot” cattle in the pens in question which should 
be taken care of, complainant’s employees were able to prevent 
further loss by moving the cattle which were still standing to the 
shade of a scale house and by pouring water over the ones that 
were down but still alive. 

Respondent argues that it was not obligated to move the cattle 
to sheltered pens or to give them water or special care unless 
complainant had ordered it to do so and had agreed to pay any 
additional fees involved. This argument assumes that normal 
conditions existed at the time in question under which no injury 
or avoidable loss would be likely to result from respondent’s 
failure to act affirmatively. The situation here was not normal, 
however, and we believe that respondent’s inaction under the 
circumstances was not warranted. 


When unusual conditions exist which endanger the livestock 
in respondent’s care and custody, it is incumbent on respondent 
to take all reasonable steps to safeguard the animals at the 
earliest possible moment, whether or not permission or authority 
to do so has been given by or can first be obtained from the owner. 
Respondent failed in its duty in this case. Respondent took no 
action to relieve the dangerous condition of complainant’s live- 
stock other than to inform complainant by telephone at about 
4:15 P.M. that it had “hot” cattle in the holding pens in question 
which should be taken care of. By that time many if not all of the 
20 cattle which were lost were already dead. 


Respondent’s final argument is that the losses complained of 
were the result of complainant’s own negligence. Respondent 
contends that even though complainant was fully aware of the 
unusually hot weather, it did not order respondent to place its 
cattle in covered pens. Respondent also states that complainant 
was first warned at about 1:30 P.M. on the day in question that 
certain of its cattle in one pen, other than the cattle involved in 
this case, were overheating, yet complainant failed to keep watch 
over the rest of its cattle at the yards to protect them from the 
heat, and that if complainant had removed all its cattle from the 
yards at 1:30 P.M. when the first warning was received, the 
losses complained of would not have occurred. 
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We do not believe respondent can shift its burden of care to 
complainant in this case. As a stockyard owner, respondent is 
obligated to render reasonable stockyard services, including 
reasonable care and diligence in the safekeeping of livestock in its 
custody. 7 U.S.C. 205; 9 CFR, 1955 Supp., 201.82. It may be true 
that the loss in this case could have been avoided if complainant 
had not left its cattle in the holding pens. However, in view of 
the large number of cattle purchased by complainant at the 
stockyard on July 27, 1955, and the fact that it would take a 
number of hours to remove them all from the stockyard for 
transportation to complainant’s plant, we do not believe the cattle 
in question were left in the holding pens an unreasonably long 
period of time. Since the cattle remained in respondent’s custody, 
respondent’s duty for their safekeeping remained. The cattle 
were under lock and key in respondent’s pens and should have 
been under the constant guard and protection of respondent’s 
yard employees. 


As to the fact that complainant had been warned at 1:30 P.M. 
that some of its cattle around D-3 scale were “hot,” it is true that 
an independent trucker who hauls cattle from the yards to com- 
plainant’s packing plant was advised of this condition by one of 
respondent’s employees. The trucker immediately called the mat- 
ter to complainant’s attention, and complainant sent its employees 
to take care of the distressed cattle. The animals were split up 
into smaller lots and reyarded. This action relieved their distress 
and there is no indication that any of them were lost. The cattle 
which were lost were all yarded at D-1 and D-2 scales, and the 
first notice that complainant received that these cattle were in 
distress was at about 4:15 P.M., as pointed out above. There is 
nothing in these circumstances which would shift the responsi- 
bility for the care and safekeeping of the animals in respondent’s 
custody to the complainant. 


It is concluded that under the particular circumstances of this 
case the losses in question were the result of respondent’s failure 
to render reasonable stockyard services. Accordingly, reparation 
should be awarded to complainant for the value of the lost cattle. 
The weights of the 20 cattle which died were recorded by the 
rendering company which disposed of the carcasses. The prices 
paid for each lot of cattle are recorded on the scale tickets. There 
was no salvage obtained from the dead animals. Thus, complain- 
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ant’s loss may be ascertained by multiplying the weight of the 
dead cattle by the price which was paid for them. On this basis 
the total loss was $3,466.50. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $3,466.50, with in- 
terest at the rate of 5 percent per annum from July 27, 1955, 
until paid. 

Copies of this order shall be served on the parties by registered 
mail or in person. 


(No. 4821) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOIS. P&S Docket No. 402. Decided October 1, 1956. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including November 14, 1957. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. H. R. Park, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued an 
September 28, 1955 (14 A.D. 753), authorizing them to continue 
assessing to and including November 14, 1956, the rates and 
charges provided for in the order of November 8, 1951 (10 A.D. 
1410). 


On September 10, 1956, respondents filed a petition requesting 
that the current rates and charges be continued in effect for one 
year. Prior to the issuance of the order of November 8, 19651, 
authorizing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
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desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
this order be conditioned upon respondents’ complying with all 
of the applicable terms of the stipulation attached to and made 
a part of the answer filed by the Livestock Branch on September 
23, 1947. 

Sinee the parties are agreed, the respondents are authorized 
to continue assessing the current schedule of rates and charges 
during the life of this order upon the condition that the respond- 
ents comply with the applicable terms of the stipulation referred 
to above. 

This order shall become effective on November 15, 1956, and 
shall remain in effect to and including November 14, 1957, unless 
changed before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4822) 


In re A. C. BERRY AND DAN O’NEILL, PARTNERS, DOING BUSINESS 
AS SAN JOSE MEAT COMPANY. P&S Docket No. 2179. Decided 
October 16, 1956. 


Unfair Trade Practice—Warranty—Custom—Civil Liability 
Dismissal 


The complaint charges that respondents engaged in an unfair practice in 
violation of the act because respondents failed to pay the full purchase 
price for the 33 cows involved although six of the cows were condemned 
for human consumption upon post-mortem inspection due to anaplasmosis 
and seven more of the cows were found to be afflicted with the disease 
and required treatment before slaughter in order to pass post-mortem 
inspection. After consideration of the issues pertaining to warranty 
and civil liability under the laws of California, it is concluded that, 
under the circumstances in this disciplinary proceeding, the conrplaint 
should be dismissed. 
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Messrs. John S. Griffin and John L. Currin, for Livestock Division, Agricul- 
tural Marketing Service. Messrs. Bailey Lang and Donald D. Connors, 
Jr., of Brobeck, Phleger & Harrison, of San Francisco, California, for 
respondents. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on August 1, 1955, by H. E. Reed, Director, 
Livestock Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondents are charged with 
failure to pay the sum of $4,839.45 for 33 cows purchased on 
May 2, 1955, at the South San Francisco Union Stockyards in 
violation of section 202(a) of the act (7 U.S.C. 192). 


On August 24, 1955, the respondents filed an answer in which 
they admitted the purchase of livestock as charged in the com- 
plaint but contended that tender had been made in the sum of 
$3,710.50 in payment of that portion of the livestock found to be 
in a sound and healthy condition when the animals were slaugh- 
tered at respondents’ plant in San Jose, California. The answer 
denies generally and specifically that failure to pay for livestock, 
as alleged in the complaint, constitutes an unfair, unjustly dis- 
criminatory practice or device under section 202(a) of the act. 
As an affirmative defense respondents allege that the cows pur- 
chased were represented to be top quality and that the price paid 
was the top price paid at the stockyard for cows on the date of 
this transaction; that the cows were purchased for slaughter and 
for human consumption and that George H. Kramer, the cattle 
salesman for Coates Commission Company from whom the cows 
were bought, was so informed by respondent O’Neill at the time 
of purchase; that when slaughtered six of the cows were con- 
demned as unfit for human consumption because they were in- 
fected with a disease known as anaplasmosis; that seven of the 
remaining cows were infected with this disease and that these 
cows were treated and were not slaughtered until a later date; 
that because of these facts respondents paid for pasturing and 
veterinary services for the seven cows in the total amount of 
$255.82; that the seller warranted the cows as being fit for 
human consumption at the time of sale and because they were 
not, the respondents were damaged in the sum of $408.48 result- 
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ing from a decline in the market price between the time of pur- 
chase and the time of slaughter; and that the respondents ten- 
dered the seller the sum of $3,710.50 for the cows found to be fit 
for human consumption but the seller refused to accept this 
amount in payment for the cows. Subsequently, the sum of money 
thus proffered was accepted by the seller with the understanding 
of both parties that acceptance of the sum would have no bearing 
upon the issue as to the rest of the amount of money claimed to 
be due by the seller of the livestock. The issue in this case is con- 
cerned with the balance alleged to be due the seller, that is, 
whether refusal to pay this balance is a violation of section 
202 (a) of the act. 


An oral hearing was held in San Francisco, California, on Sep- 
tember 28, 1955, before John Curry, Office of Hearing Examiners, 
United States Department of Agriculture. Complainant was rep- 
resented by John S. Griffin, Office of the General Counsel, United 
States Department of Agriculture. Respondents were represented 
by Donald D. Connors, Jr., of the firm of Brobeck, Phleger & 
Harrison, San Francisco, California. The hearing examiner filed 
a report proposing that the respondents be found to have violated 
the act as charged and recommending that a cease and desist 
order issue. The respondents filed exceptions to the report. 


Oral argument was held before the Judicial Officer in Wash- 
ington, D. C., on May 7, 1956. A brief amicus curiae was filed for 
the National Independent Meat Packers Association by La Roe, 
Winn, Moerman and Payne, of Washington, D. C. Another such 
brief was filed for the American Stockyards Association by Cum- 
mings, Sellers, Reeves and Connor, of Washington, D. C. 


FINDINGS OF FACT 


1. Respondents are A. C. Berry and Dan O’Neill, partners, 
doing business as San Jose Meat Company at Berryessa Road, 
San Jose, California. 


2. At all times specified herein, the respondents were engaged 
in the business of a “packer,” as that term is defined in section 
201 of the act, buying livestock in “commerce,” as that term is 
defined in section 2(b) of the act, for the purpose of slaughtering 
such livestock and manufacturing and preparing meat for sale or 
shipment in commerce, and the respondents are presently so 
engaged in business. 
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3. The South San Francisco Union Stockyards, South San 
Francisco, California, was at all times specified herein, and pres- 
ently is, a posted stockyard subject to the provisions of the act. 


4. On or about May 2, 1955, respondents purchased at the 
stockyard 33 cows weighing 29,330 pounds from the Coates Com- 
mission Company, a registered market agency, at a price of $16.50 
per hundredweight for a total cost of $4,839.45. Respondents 
accepted delivery of the 33 cows from the Coates Commission 
Company. 


5. On May 3, 1955, 10 of the 33 cows purchased were slaugh- 
tered at respondents’ packing plant in San Jose, California. Six 
of the 10 were condemned as unfit for human consumption by an 
inspector of the Meat Inspection Branch, Agricultural Research 
Service, United States Department of Agriculture, after the 
animals were found to be infected with a disease known as 
anaplasmosis. The carcasses of the six cows so infected were 
destroyed. 


6. Upon examination of a qualified veterinarian, it was found 
that 7 of the remaining 23 cows were infected with anaplasmosis. 
Slaughter of these seven cows was deferred until after the cows 
had been treated and cured of this disease. 


7. Respondents paid $255.82 for pasturing and veterinary 
services for the seven cows found to be infected with anaplas- 
mosis. By reason of the delay in slaughtering these seven cows 
and the decline in the market during that period, respondents 
lost the sum of $408.48. 


8. Respondents paid, and the Coates Commission Company 
aceepted, the sum of $3,710.50 as payment for the 33 cows. The 
terms of that payment, however, save to the respondents and to 
the Coates Commission Company whatever rights they may have 
in and as to the balance between $3,710.50 and the total sum 
claimed due by Coates Commission Company, namely, $4,839.45. 
The difference between the agreed purchase price of $4,839.45 
and the $3,710.50 paid by the respondents is made up of the price 
for the six cows condemned and the items specified in Finding 
of Fact 7. 


9. At the time of respondents’ purchase of the cows, George 
H. Kramer, cattle salesman for the Coates Commission Company, 
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knew that the cows were purchased for slaughter as beef. The 
price paid was the top price for beef cows on the day of the sale. 


10. Neither the Coates Commission Company nor the respond- 
ents knew that the cows were afflicted with anaplasmosis. The 
record does not show whether the owner of the cows for whom 
the Coates Commission Company was acting as agent in the sale 
of the cows knew that any of the cows had the disease. The dis- 
eased condition of the animals could not be detected by the re- 
spondents through visual examination. 


11. It is the custom at the stockyard for livestock to be sold 
without any warranty as to the animals passing post-mortem 
inspection for use as food except where the animals have some 
visible signs of possible incapacity for such use and are sold 
“subject” to post-mortem inspection. 


12. Respondents buy less than one percent of their livestock 
requirements at posted stockyards and the remainder of their 
livestock purchases are made direct from ranchers or feed-lot 
operators. They have never previously purchased any livestock 
at the stockyard which was condemned for human consumption 
after slaughter. 


18. In 1954, the rate of condemnation of cattle upon post- 
mortem inspection for all cattle slaughtered in California was 
.264 percent. 


14. Section 1732 of the California Civil Code is as follows: 


“DEFINITION OF EXPRESSED WARRANTY. Any affir- 
mation of fact or any promise by the seller relating to the 
goods is an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to purchase the 
goods, and if the buyer purchases the goods relying thereon. 
No affirmation of the value of the goods, nor any statement 
purporting to be a statement of the seller’s opinion only 
shall be construed as a warranty.” 


15. Section 1735 of the California Civil Code is as follows: 


“IMPLIED WARRANTIES OF QUALITY. Subject to the 
provisions of this act and of any statute in that behalf, there 
is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a con- 
tract to sell or a sale, except as follows: 
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(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which the 
goods are required, and it appears that the buyer relies on 
the seller’s skill or judgment (whether he be the grower or 
manufacturer or not), there is an implied warranty that the 
goods shall be reasonably fit for such purpose. 


““(2) Where the goods are bought by description from a 
seller who deals in goods of that description (whether he be 
the grower or manufacturer or not), there is an implied war- 
ranty that the goods shall be of merchantable quality. 


“(3) Ifthe buyer has examined the goods, there is no implied 
warranty as regards defects which such examination ought 
to have revealed. 


“(4) In the case of a contract to sell or a sale of a specified 
article under its patent or other trade name, there is no 
implied warranty as to its fitness for any particular purpose. 


“(5) An implied warranty or condition as to the quality or 
fitness for a particular purpose may be annexed by the usage 
of trade. 


“(6) An express warranty or condition does not negative a 
warranty or condition implied under this act unless incon- 
sistent therewith.” 


CONCLUSIONS 


The complaint charges a violation of section 202(a) of the act 
(7 U.S.C. 192(a)) because of the failure of the respondents to 
pay the full purchase price for the 33 cows involved although 
six of the cows were condemned for human consumption upon 
post-mortem Federal inspection due to anaplasmosis and seven 
more of the cows were found to be afflicted with the disease and 
required treatment before slaughter in order to pass post-mortem 
inspection. 

Section 202(a) of the act makes it unlawful for a packer to 
engage in or use “any unfair, unjustly discriminatory or decep- 
tive practice or device in commerce.” From the record of the pro- 
ceeding it appears that the only violation of section 202(a) that 
could be found is that the respondents engaged in or used an 
unfair practice, since there seems to be no case for finding that 
what the respondents did was unjustly discriminatory or decep- 
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tive. The case made in support of the complaint is that failure 
on the part of a packer to pay for livestock purchased is not 
per se a violation of section 202(a) but that it is a violation if 
the failure to pay is without justification. The respondents here 
are said to have failed to pay without justification because there 
was neither an express nor an implied warranty under California 
law as to the physical soundness of the cows and that, therefore, 
since title to the cows passed to the buyer at the time of sale, the 
risk of loss was upon the respondents. The question, then, as to 
whether there has been a violation of section 202(a) is made to 
turn upon the civil liability of the respondents for the full pur- 
chase price under California law. 


The respondents argue that the commission firm’s salesman 
said that the cows in issue were “a good lot of young cows” and 
that this constituted an express warranty under section 1732 of 
the California Civil Code as to the soundness and good physical 
condition of the cows. The complainant says that the salesman did 
not remember making such a statement and that in any ‘event 
respondent O’Neill did not rely on any such statement but exer- 
cised his own judgment as a result of observation and visual 
examination of the cows. Of course if the commission firm’s sales- 
man made a statement amounting to an express warranty of the 
soundness of the cows, such warranty would not necessarily be 
negatived by the buyer’s inspection of the cows. 1 Williston, Sales 
§ 208 (Rev. ed. 1948.)? Considerably more uncertain is the answer 
to the question as to whether the language used by the salesman 
constituted an express warranty or was nothing more than sales- 
man’s talk or “puffing.” Cases pro and con are cited by the parties 
and a great many more on both sides of this issue may be found 
in 1 Williston, Sales § 203 (Rev. ed. 1948), and in 1 U.L.A. § 12, 
particularly notes 41-70. While majority opinion, at least as far 
as the older cases go, would seem to consider the general language 
used here as mere salesman’s talk and not as an express warranty, 
there is some authority in the newer cases for treating the lan- 
guage as an express warranty. 1 Williston, Sales § 203 (Rev. ed. 
1948), says that it should be noticed that the “continual tendency 
of the law is to restrict the seller in regard to untruthful puffing 
of his wares.” 

‘There is no reason in the nature of things why a buyer should not rely both on the 
his ond aeamsdinaher ts ie aemmaniag and vai tone aad tamatiaen ar deo tamer ean oe 
Telieve the seller trom, liability for words which amount to an express warranty if the 


difference between the true condition of the goods and the seller’s statements concerning 
them was not detected.’’ 
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Considerable support may be found, too, for the respondents’ 
claim that there was an implied warranty of fitness of the cows 
under paragraph (1) of section 1735 of the Code. The commission 
firm’s salesman knew that the respondents purchased the cows 
for slaughter and for sale as beef. Whether the examination of 
the cows by respondent O’Neill prior to sale means that he did 
not rely upon the skill and judgment of the seller and that, there- 
fore, there was no implied warranty against defects which the 
examination would not reveal, is a question difficult to answer. 
See e.g., 168 A.L.R. 389 (1946) dealing with implied warranty of 
quality, fitness, or condition as affected by the buyer’s inspection 
of the goods. The most recently reported California case on the 
subject, Willig v. Brethauer, 127 C.A. 2d 650, 274 P. 2d 202 
(1954), seems to favor the respondents’ position. 


In the Willig case the buyer and his herd manager examined a 
number of bulls offered for sale by the seller as herd sires and 
selected one. The bull purchased proved unqualified for breeding 
and the buyer succeeded in the trial court in an action to recover 
the purchase price. On appeal, the court pointed out that the seller 
knew the buyer’s purpose, that there were no reservations as to 
the bull’s fitness for breeding based either upon knowledge or lack 
of it, that the price was entirely disproportionate if the bull was 
not qualified for breeding purposes and the court approved the 
trial court’s remarks that to deny the existence of an implied 
warranty under such circumstances would result in “unfair 
dealing.” 


It is argued here on behalf of the complainant that the respond- 
ents did not rely upon the skill and judgment of the seller because 
respondent O’Neill used his own judgment based upon his exami- 
nation of the cows. To the same argument in the Willig case, the 
court said that there was no evidence that the defect could be 
ascertained by visual examination and that the trial court could 
still infer that the buyer relied upon the seller to furnish him a 
fit and qualified animal particularly in the light of the facts that 
the seller had been in possession of the bull for some time, that 
the evidence did not show one way or the other whether the 
seller had knowledge of the bull’s incapacity before sale, and that 
the seller could have had knowledge of such incapacity. The court 
specifically found that the facts supported an implied warranty 
of fitness under paragraph (1) of section 1735 of the California 
Civil Code as well as a custom annexing a warranty under para- 
graph (5) of section 1735. Whether the California courts would 











nts’ 
OWS 
sion 
OWS 
1 of 
did 
ore- 
the 


7 of 
ion 
the 
202 


da 
ind 
ing 
ver 
ler 


ick 
yas 
the 
ied 
air 


Sa ee ea ee eee 


A. C. BERRY AND DAN O’NEILL 1119 
Cite as 15 A.D. 1111 


consider Willig controlling with respect to the situation presented 
in our case here, we cannot, of course, predict. 


The complainant says also that if a warranty would be implied 
under paragraph (1) of section 1735 of the California Civil Code, 
such implied warranty would be nullified under section 1791 of 
the Code because (1) the custom at the stockyard is not to war- 
rant the health or soundness of animals sold for slaughter except 
when animals are specifically sold “subject” to post-mortem in- 
spection and (2) because the commission firm’s invoice disclaimed 
any warranty of fitness. Section 1791 of the California Civil Code 
provides as follows: 

“VARIATION OF IMPLIED OBLIGATIONS. Where any 
right, duty or liability would arise under a contract to sell 
or a sale by implication of law, it may be negatived or varied 
by express agreement or by the course of dealing between 
the parties, or by custom, if the custom be such as to bind 
both parties to the contract or the sale.” 


The record establishes that it is not the custom at the stock- 
yard to warrant the health of apparently sound animals and such 
custom would not seem to annex a warranty under paragraph 
(5) of section 1735. But this argument of complainant to defeat 
a warranty implied under paragraph (1) raises a number of 
thorny legal issues. To bind a buyer and negative a warranty 
otherwise implied, the custom must be general and not a local 
custom of which the buyer is ignorant. It must be actually known 
to the party or be so open and notorious as to be constructively 
known to the party. Webster v. Klassen, 109 C.A. 2d 583, 241 
P. 2d 303 (1952). The buyers in our proceeding had never pre- 
viously purchased at the stockyard cattle which was condemned 
for human consumption and they purchase less than one percent 
of their requirements at the stockyard. As to the disclaimer of 
warranty on the commission firm’s invoice, the invoice was made 
up and sent after the oral contract of sale was made and would 
not usually be regarded as a part of the contract of sale. 

Additional uncertainty as to the answer to the question of 
respondents’ civil liability for the purchase price is raised by 
section 1793 of the California Civil Code which provides as 
follows: 

“RULE FOR CASES NOT PROVIDED FOR BY THIS 
ACT. In any case not provided for in this act, the rules of 
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law and equity, including the law merchant, and in particular 
the rules relating to the law of principal and agent and to 
the effect of fraud, misrepresentation, duress or coercion, 
mistake, bankruptcy, or other invalidating cause, shall con- 
tinue to apply to contracts to sell and to sales of goods.” 


3 Williston, Sales § 631 (Rev. ed. 1948), says “... it is held in 
many States that if the subject-matter is materially defective to 
the knowledge of the seller, and the defect is latent, an action of 
deceit or other remedy based upon fraud will be in favor of a 
buyer who purchases goods on the assumption that they are what 
they seem.” 

The record of this proceeding indicates that the commission 
firm which sold the cows was not aware that the cows were dis- 
eased. The commission firm, however, was only the seller’s agent 
and there is no evidence, one way or the other, as to whether the 
seller, that is the owner, knew of the existence of the disease. 
Thus, there arise such queries as to (1) whether ignorance of a 
latent defect by a seller’s agent is enough to bind the buyer in 
this type of transaction regardless of knowledge by the agent’s 
principal and (2) if the answer to this is in the negative and 
knowledge by the agent’s principal invalidates the contract, 
whether the complainant met the burden of establishing its case 
of no justification without evidence that the seller, that is the 
owner, did not know, or have reason to know, of the existence of 
the disease. 

This is a disciplinary proceeding and not an action for breach 
of contract or for reparation. The only sanction which could 
emerge would be a cease and desist order to operate in futuro 
and any such order issued would not apply to the money in con- 
troversy here (transcript of oral argument p. 14) but only to 
future purchase contracts of the respondents. From what has 
been briefly sketched above, it is clear that there is considerable 
substance to the respondents’ defense that they are not legally 
liable under California law for the full purchase price, whether 
or not the respondents would be successful in a civil suit involv- 
ing the question. Under the circumstances we are not prepared 
to say in this disciplinary proceeding that the respondents failed 
to pay without justification and that, therefore, they engaged in 
or used an unfair practice in violation of section 202(a) of the 
act. We have in the past held failures to pay for livestock or 
poultry purchased to be violations of the act even in disciplinary 
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proceedings but these have been instances in which there was no 
defense offered or the defense made was considered to be without 
substance. 

Mention has been made at times during the proceeding as to 
the purposes of the act and one amicus takes the position that 
State sales or contract law should be disregarded in this Federal 
field and a decision made laying down a rule that it is an unfair 
trade practice under the act in any event for a packer to refuse 
to pay for livestock purchased at a posted stockyard regardless 
of his civil liability under State law for such purchase price. 

The complainant’s case was tried on the theory that the re- 
spondents were guilty of an unfair practice in failing to pay the 
full purchase price because they were civilly liable for the full 
purchase price under California law. If it is possible under the 
act to reach a conclusion that, regardless of civil liability under 
State law, a failure to pay is a violation of the act, such a result 
is contrary to the complainant’s position and would require a 
great deal more in the way of supporting evidence than we have 
in this proceeding. 

In view of the foregoing, we believe the complaint should be 
dismissed. 


ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4823) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided October 30, 1956. 


Continuation of Rates and Charges 


Respondent is authorized to continue assessing the current rates and charges 
up to and including December 8, 1958. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
November 26, 1954 (13 A.D. 1057), authorizing it to continue 
assessing to and including December 8, 1956, certain rates and 
charges petitioned for by respondent and authorized by an order 
issued on November 20, 1952 (11 A.D. 1079). On October 8, 1956, 
respondent filed a petition requesting that the rates and charges 
now in effect be extended “for the period of two years from 
December 8th, 1956.” 

Prior to the issuance of the order of November 20, 1952, author- 
izing increases in rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although inter- 
ested persons were afforded an opportunity to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or any rates and charges for services not heretofore 
covered by order, it is found that further notice and public pro- 
cedure on this order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
respondent be directed to continue filing the reports which it has 
been filing under the order of June 24, 1942 (1 A.D. 488). 

Since the parties are agreed, the petition is granted and the 
respondent is authorized to continue assessing the rates and 
charges now in effect to and including December 8, 1958. Re- 
spondent shall continue to file the reports which it has been filing 
under the order of June 24, 1942 (1 A.D. 438). 

This order shall become effective on December 9, 1956, and 
remain in effect to and including December 8, 1958, unless changed 
by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4824) 


P&S Docket No. 2157. Dismissed October 15, 1956, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4825) 


ILLINOIS PACKING COMPANY v. UNION STOCK YARD AND TRANSIT 
COMPANY OF CHICAGO. P&S Docket No. 2195. Order issued 
October 30, 1956, by Thomas J. Flavin, Judicial Officer. 


(No. 4826) 


FARGO POTATO COMPANY, INC. v. L. E. STEPHENS. PACA Docket 
No. 6668. Decided October 2, 1956. 


New Agreement—Evidence—Performance—Failure to Pay 
Agreed Allowance 


The evidence supports complainant’s claim that the parties entered into a 
new agreement. Complainant performed its part of the bargain but 
respondent has failed to pay the agreed allowance. 

Donovan & Higgins, of Boston, Massachusetts, for complainant. Mr. H. 
William Furchner, of Blackfoot, Idaho, for respondent, Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 17, 1955, complainant 
alleges failure on the part of respondent to perform his part of 
an agreement entered into by the parties following the sale and 
delivery by respondent to complainant of two carloads of potatoes 
in September 1954, Complainant seeks to recover the sum of $479 
alleged to be due it from respondent. 
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A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on December 20, 1955. A copy of the report 
of investigation was served upon complainant’s attorneys on 
December 16, 1955. Respondent’s answer to the complaint was 
filed on January 3, 1956. Respondent denies liability and denies 
that he has violated section 2 of the Perishable Agricultural Com- 
modities Act. 


Since the amount involved in this controversy is under $500, 
the issues are submitted under the shortened method of procedure 
provided for in the rules of practice. Complainant chose to have 
the verified complaint and exhibits attached thereto considered 
as its opening statement of facts. Respondent filed an answering 
statement and a brief in support thereof on February 13, 1956. 
Complainant filed a brief on February 24, 1956. 


FINDINGS OF FACT 


1. Complainant, Fargo Potato Company, Inc., is a corporation 
whose address is 483 C Street, Boston 10, Massachusetts. 


2. Respondent is an individual, L. E. Stephens, whose address 
is Blackfoot, Idaho. At the time of this transaction, respondent 
was licensed under the act. 


3. On or about September 14, 1954, in the course of interstate 
commerce and by oral contract, respondent sold to complainant 
a carload of Russet potatoes, consisting of 620 50-pound sacks 
U.S. No. 1, mountain grown, at $4.70 per cwt., and 50 sacks U. S. 
No. 1, 10-0z. minimum, at $5.20, for a net invoice price of 
$1,051.30, delivered Boston, Massachusetts. 


4. On or about September 20, 1954, in the course of interstate 
commerce and by oral contract, respondent sold to complainant 
a carload of potatoes, consisting of 620 50-pound sacks of TePee 
Russet, at $4.70 per cwt., and 50 sacks of War Bonnet, 10-oz. 
minimum Russet, at $5.20, for a net invoice price of $1,051.30, 
delivered Boston, Massachusetts. 


5. The potatoes referred to in Finding of Fact No. 3 were 
shipped in car PFE 5036 from Blackfoot, Idaho, to respondent at 
Boston, Massachusetts, and arrived at Boston on September 23, 
1954, and inspection on that date by the National Perishable 
Inspection Service, Inc., disclosed the following: 
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“Firm. 2 to 354” in diameter. 60 to 65% of tubers 6 ounces 
or more in weight. Average between 2 and 3% grade defects. 
Fairly good to good quality. Average less than 1% decay. 
8 to 12% show light to moderate scurf.” 


6. The potatoes referred to in Finding of Fact No. 4 were 
shipped in car PFE 6560 from Blackfoot, Idaho, to respondent at 
Boston, Massachusetts, and arrived at Boston on September 28, 
1954. Inspection on that date by the National Perishable Inspec- 
tion Service, Inc., disclosed the following: 


“Firm. Fairly well to well formed. Skins are generally 
slightly feathering. Average between 2 and 3% defects, gen- 
erally growth cracks. 10 to 15% of tubers show brown dis- 
coloration at ends. TEPEE: 4 to 12, mostly 6 to 8 ounces in 
weight. Fairly good quality. WAR BONNET: 10 to 16 ounces 
in weight. Fairly good quality. Average less than 1% decay.” 


7. On September 29, 1954, the parties engaged in a long dis- 
tance telephone conversation during which complainant informed 
respondent that the Boston potato market was “sticky” and trad- 
ing extremely slow. Complainant during this conversation com- 
plained to respondent that the potatoes were not sufficiently 
mature for the Boston market and asked for a reduction in price. 
Respondent then told complainant that if complainant would pay 
the drafts immediately respondent would allow a discount on the 
50-pound bags of 35 cents and on the 100-pound bags of 45 cents 
per bag, and that complainant could bill respondent for the 
allowance. Complainant agreed and the next day, September 30, 
mailed respondent the following letter, together with an invoice 
totaling $479: 


“Dear Mr. Stephens: 


““As per our telephone conversation of the 29th., we are hon- 
oring the drafts on cars PFE 6560 and PFE 5036. These are 
the two cars about which I spoke to you. I sold the bulls for 
$4.75 and I cleaned up one car of 50’s. Iam now working on 
the other car. I certainly appreciate your giving me a dis- 
count on these two cars in making the price of the 50’s at 
$2.00 and the bulls at $4.75. I would appreciate your mailing 
me a check for the difference at your convenience. 


“The market here today on 100’s is $4.00—and trading is 
extremely slow. However, we have only your two cars of 100’s 
to work on next week and don’t have to be in a hurry to sell 
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them. We will do our very best to get you as near the top of 
the market as possible. 


“Kindest regards.” 


8. Respondent did not answer complainant’s letter of confir- 
mation. Neither did he answer a telegram on November 8, 1954, 
calling his attention to the unpaid invoice, nor a letter on Novem- 
ber 12, nor a registered letter from complainant’s attorney on 


December 16, 1954. Respondent has not paid the $479 allowance [| 


to complainant or any part thereof. 


9. An informal complaint was filed on June 3, 1955, which was [| 


within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


This complaint arises out of a dispute as to the terms of an | 
agreement entered into by the parties after arrival of two car- | 
loads of potatoes sold and shipped by respondent from Blackfoot, | 
Idaho, to complainant at Boston, Massachusetts. According to | 


complainant’s version of the agreement, about a week after 


arrival of the first car of potatoes and one day following the | 


arrival of the second car, respondent telephoned complainant 


(presumably to find out if complainant had paid the drafts for | 


the two cars of potatoes). The parties discussed the Boston mar- 
ket generally and the condition of the potatoes specifically. Com- 
plainant informed respondent that the market was “sticky” and 


PDE INES TIRE, 


slow and complained about the lack of maturity of the potatoes | 


for the Boston market. Respondent then told complainant if it / 


ORR! 


would pay the drafts of the two cars in full that respondent would | 


make an allowance of 35 cents per bag on the 50-pound bags and | 


45 cents per bag on the 100-pound bags, and that complainant 
could bill respondent for the allowance after the potatoes were 
sold. Complainant agreed to this and proceeded accordingly. 
Respondent states that on September 29, 1954, he had a tele- 
phone conversation with Mr. O’Connell of complainant firm, in 
which O’Connell stated that the Boston market was down and the 
maturity of the potatoes was not adequate for that market, and 
that he requested protection against loss on the potatoes. Respond- 
ent states that he desired to show a fair trading attitude toward 
complainant, and told O’Connell to go ahead and sell the potatoes 
and then to advise respondent of the outcome, at which time 
respondent would give such protection as the sale price war- 
ranted. Respondent denies that he agreed to any specific reduc- 
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tion in the original purchase price and claims “only a willing- 
ness to refund whatever he thought would be warranted under 
the circumstances after resale of the potatoes by the buyer.” 


While denying the agreement as alleged by complainant, re- 
spondent’s main defense is stated in its brief, as follows: “Such 
an agreement, if actually made, was not a legal contract between 
the parties for there was no consideration whatever to support it.” 


In our opinion, respondent’s defense is without merit. In the 
first place, the weight of the evidence appears to support com- 
plainant’s version of the agreement. Attached to the complaint as 
Exhibit 16 is an affidavit signed by Philip Lane, complainant’s 
general manager, stating that Lane listened on an extension tele- 
phone to the conversation between complainant’s Mr. O’Connell 
and the respondent, as was his custom on all long distance busi- 
ness calls, and that he heard Mr. Stephens tell Mr. O’Connell, 
“Alright if you will pay the drafts as presented I will allow you 
35 cents on the fifty’s and 45 cents on the hundreds and then you 
can bill me for the difference. Mr. O’Connell agreed, and on the 
next day, Sept. 30, 1954, I approved payment of the drafts in 
accordance with the agreement.” While this affidavit may be con- 
sidered in the nature of a self-serving document in support of 
complainant’s case, the letter of confirmation written by com- 
plainant on September 30 to respondent makes particular refer- 
ence to the telephone conversation between the parties on Septem- 
ber 29, and expresses appreciation to respondent for allowing 
complainant a discount on the two cars in a specific amount. The 
letter further states that complainant “would appreciate your 
mailing me a check for the difference at your convenience.” En- 
closed with this letter was an invoice in the amount of $479. 
Respondent does not deny receiving this letter, although he made 
no effort to deny the statements therein or to comply with com- 
plainant’s request. Respondent likewise ignored a telegram from 
complainant on November 8, 1954, calling attention to the amount 
due complainant, as well as a letter from complainant on Novem- 
ber 12 and a registered letter from complainant’s attorney on 
December 16, urging respondent to pay the amount of the allow- 
ance agreed upon. If the agreement was at variance with the 
statements contained in complainant’s letter of confirmation, it 
seems to us that any prudent businessman would have taken 
steps to correct any misunderstanding as to the terms of the 
agreement. If complainant incorrectly stated those terms, re- 
spondent should have promptly notified complainant of that fact. 














1128 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1123 


His silence only serves to lend credence to complainant’s version 
of the transaction. Accordingly, we find that respondent agreed 


to reduce the price of the shipment by a total of $479 conditioned | 


upon complainant’s paying the drafts immediately. 


We cannot agree with respondent’s contention that there was 


no consideration for such an agreement between the parties as 
complainant has alleged. It has been held that a modification of 
the purchase price of a commodity in a contract of sale is valid, 
although the only consideration was to induce the other party to 


perform. Whatever may be said from an ethical standpoint as tof 


the right of a party to a contract of sale to refuse to perform 


unless there is some reduction or modification in the amount of | 


the purchase price, he is within his legal rights in choosing to/ 


refuse to perform and submitting to an action for damages for 


eA 


breach of the contract. Where he so elects, the other party must’ 
decide whether he will seek recompense in damages for the breach | 


of the contract or secure performance by agreeing to a modifica- 
tion of the contract as to the purchase price. If he chooses to 
follow the latter course, and thereby induces a performance of 
the contract, it is plausible to conclude that the benefit thereby 
accruing to him is a sufficient consideration to sustain the modi- 
fication or new agreement. 34 A.L.R. 512-513. 


In Blodgett v. Foster, 120 Mich. 392, 79 N.W. 625 (1899), a| 
contract to pay a higher price for lumber, thereafter to be cut | 


and delivered, was sustained by the court where the sellers refused 


to complete the original contract on the ground that they could not | 


carry it on without sustaining a loss. The court said that, if the 


sellers did not perform their contract, the buyers could have sued | 
them for breach of the contract; that they did not see fit to do! 
this, but instead agreed, in order to have the contract completed, | 


to pay $1.00 per 1000 more for the lumber. The court held that 
there was sufficient consideration for the new agreement. 

In the case of B. A. Cragin, Jr. v. J. S. Eaton, et al, 183 Miss. 
151, 97 So. 582 (1923), it was held that, where a buyer refused 


to accept crossties at the contract price, but offered to take them | 
at a reduced price, and the seller accepted the offer by shipping | 
them at the lower price, this was not a new transaction but a | 
modification of the old contract, and was valid and not without | 
consideration. The court further held that, by acquiescing in the | 
demand of the buyer for a lower price, the sellers were precluded | 


from recovering damages for breach of the original contract. This 
case was cited with approval in J. P. Stevens & Co., Inc. v. Great 
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Falls Paper Co., 113 Mont. 426, 126 P. 2d 827 (1946), and Merrill- 
Stevens Dry Dock & Repair Co. v. United States, 96 F. Supp. 464 
(Ct. Cl. 1951). 

In the instant case, complainant requested a reduction in price, 
and respondent agreed to such reduction. It is clear, therefore, 
that respondent, for reasons which he must have deemed sufficient 
at the time, submitted to complainant’s request or demand for a 
reduction in the original contract price rather than rely upon 
his strict rights under the existing contract. Apparently, respond- 
ent regarded it to his interest to make the new agreement, thereby 
inducing prompt performance of the contract by complainant. The 
benefit thus accruing to respondent was sufficient consideration 
for the new agreement. Complainant complied with its obligation 
under the new agreement by paying the drafts and respondent 
has no excuse for noncompliance. 

For the foregoing reasons, we conclude that respondent has 
violated section 2 of the act in failing to pay complainant the 
allowance of $479. Complainant should be awarded reparation in 
the amount of $479, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $479, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

‘Copies hereof shall be served upon the parties. 


(No. 4827) 


Ross CATALANA v. RICHARDSON PRODUCE Co. PACA Docket No. 
6640. Decided October 3, 1956. 


F.o.b. Sale—Suitable Shipping Condition—Warranty— 
Evidence—Damages—Dismissal 


In an f.o.b. sale there is a warranty that the commodity, if handled under 
usual transportation conditions, will arrive at the specified destination 
without abnormal deterioration. Since complainant has not submitted 
sufficient evidence to prove that transportation conditions were not 
normal, the complaint is dismissed. 
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Mr. Joseph A. Haney, of Newark, New York, for complainant, Mr. Joe 
Patterson, Jr., of Macon, Georgia, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 24, 1955, complainant seeks 
to recover reparation of $810. This sum is alleged to represent 
the unpaid balance of the purchase price for a truckload of toma- 
toes sold and delivered to respondent. A copy of the Department’s 
report of investigation was served upon counsel for complainant 
by registered mail on October 27, 1955. A copy of the formal com- 
plaint and a copy of the Department’s report of investigation 
were served upon respondent by registered mail on the same date. 


Respondent filed an answer to the formal complaint and a 
counterclaim. Respondent denies liability on the grounds that the 
tomatoes delivered by complainant did not meet contract require- 
ments. Also, respondent contends that complainant is guilty of 
fraud, and that respondent is entitled by reason thereof to recoup 
damages in the sum of $810. Complainant filed a reply to the 
counterclaim denying liability thereon. 


Although the amount involved herein is in excess of $500, com- 
plainant did not request an oral hearing. In respondent’s answer 
and counterclaim it was requested that ‘‘a formal hearing be 
granted if deemed necessary by the Secretary.” From an initial 
review of the docket, it did not appear to the presiding officer 
that a hearing would be necessary for a proper presentation of 
the case, and the parties were instructed to submit evidence in 
accordance with the shortened method of procedure set forth in 
section 47.20 of the rules of practice. As provided by such proce- 
dure, complainant requested that the complaint and exhibits 
attached thereto be considered as complainant’s opening state- 
ment. Respondent filed an answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Ross Catalano, whose post 
office address is Box 623, Ontario, New York. Complainant is not 
licensed under the act. 
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2. Respondent, Richardson Produce Co., is a corporation whose 
post office address is 951 Third Street, Macon, Georgia. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about August 25, 1955, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, by oral agreement entered into over the telephone, 
complainant sold to respondent 430 boxes of “good” tomatoes at 
an agreed price of $5 per box, f.o.b. Ontario, New York. 


4. On or about August 29, 1955, complainant caused to be 
loaded into respondent’s truck and containers at Ontario, New 
York, 405 boxes of tomatoes. The shipment left shipping point 
on or about August 29, 1955, and arrived at destination in Macon, 
Georgia, on or about September 1, 1955. The shipment was first 
iced 10 or 12 hours after leaving shipping point. 


5. A Federal inspection of the shipment at destination was 
made at 2 p.m. on September 1, 1955. The certificate evidencing 
this inspection reads, in part, as follows: 


“Quality: Clean, well developed, generally fairly well to well 
formed, fairly smooth to smooth. Grade defects average 10%, 
consisting chiefly of skin checks, growth cracks, scars and 
wall discoloration. 


“Condition: Average approximately 80% Mature green, 15% 
turning. In most samples 40 to 65%, averaging approxi- 
mately 50% damaged by sunken discolored areas, mostly 
occurring over shoulders, some on sides of tomatoes. Decay 
averages 3%, Watery Rot in all stages, mostly advanced. 


“Grade: Now fails to grade U. S. No. 1 account sunken dis- 
colored areas. 


“Remarks: (1) Applicant states above stock unloaded from 
trailer. License No. E/P 435 Ga. (2) applicant states above 
stock had been separated as to color and decay previous to 
inspection.” 


6. Respondent on or about August 29, 1955, gave its check to 
complainant in the amount of $2,150 in payment for 430 boxes 
of tomatoes at the contract price; and complainant gave to re- 
spondent complainant’s check in the amount of $125 as a refund 
to cover the 25 boxes by which the contract exceeded the number 
of boxes actually loaded into respondent’s truck. Thereafter re- 
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spondent stopped payment on its check for $2,150 to complainant; 
and respondent issued to complainant its check for $125. 


7. At the time of arrival of the shipment at destination, the 
fair market value of the tomatoes delivered by complainant was 
$3 per box, or $1,215. Had the tomatoes met contract require- 
ments, they would have had a market value of $5 per box, or 
$2,025, at that time. Respondent accepted the tomatoes and issued 
to complainant its check for $1,215, which was accepted by com- 
plainant as the undisputed amount due. 


8. The formal complaint was filed on October 24, 1955, and the 
counterclaim was filed on November 21, 1955, both of which dates 
were within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


The only issue herein is whether complainant is liable for the 
damaged condition of the tomatoes evident upon arrival at desti- 
nation. Complainant’s position is that it made no warranties to 
respondent with respect to the shipment. It is undisputed that two 
of respondent’s employees inspected complainant’s various fields 
of tomatoes and selected the field from which the order was to 
be filled; and they were present when the tomatoes were graded, 
packed, lidded, and loaded into respondent’s truck. Also, it appears 
that there was a rain prior to the picking of the tomatoes which 
caused a delay in the picking and delivery of the tomatoes from 
about Friday, August 26, to Monday, August 29, 1955. Respond- 
ent denies that its truckers, the two employees referred to by 
complainant, had authority to inspect or accept the tomatoes in 
controversy. 

It is clear from the record, including the formal complaint, that 
the sale herein was made on an f.o.b. basis. This term is defined 
by section 46.24(i) and (j) of the regulations as follows: 


“(i) ‘F.o.b.’ (for example, ‘f.o.b. Laredo, Tex.,’ or even ‘f.0.b. 
California’) means that the produce quoted or sold is to be 
placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable 
shipping condition (see definitions of ‘suitable shipping con- 
dition,’ paragraphs (j) and (k) of this section), and that the 
buyer assumes all risk of damage and delay in transit not 
caused by the shipper, irrespective of how the shipment ‘is 


ct & 


"So © © DSP Ws 





} 


E 





ROSS CATALANA v. RICHARDSON 1133 
Cite as 15 A.D. 1129 


billed. The buyer shall have the right of inspection at desti- 
nation before the goods are paid for, but only for the purpose 
of determining that the produce shipped complied with the 
terms of the contract or order at time of shipment, subject 
to the provisions covering suitable shipping condition. Such 
right of inspection shall not convey or imply any right of 
rejection by the buyer because of any loss, damage, deteriora- 
tion, or change which has occurred in transit. 


“(j) ‘Suitable shipping condition,’ in relation to direct ship- 
ments, means that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified 
in the contract of sale.” 


Complainant was required by the f.o.b. terms of the contract, 
as defined above, to place in respondent’s truck at shipping point 
tomatoes which would arrive at Macon, Georgia, without abnor- 
mal deterioration, providing transportation services were normal. 
One of complainant’s contentions is that transportation service 
and conditions were not normal, in that temperatures enroute 
after the tomatoes left shipping point reached more than 90° F., 
and that respondent did not ice the shipment until 10 or 12 hours 
after its truck left shipping point. Respondent alleges that it is 
its practice to leave the vents open on its truck for 10 or 12 hours 
after loading to permit the escape of gas from the shipment 
before icing the tomatoes. Whether or not transportation service 
and conditions herein were normal, it appears from a study of 
the inspection certificate issued at destination that the allegedly 
high temperatures enroute had no appreciable effect in causing the 
damage complained of. As shown by Finding of Fact No. 5, most 
samples contained 40 to 65%, averaging approximately 50% 
damaged by sunken discolored areas, mostly occurring over shoul- 
ders and some on the sides of the tomatoes. Yet 80% of the toma- 
toes still were mature green and only 15% were turning. Had 
excessive temperature been a serious factor in causing the sunken 
discolored areas, it would appear that a higher percentage of the 
tomatoes would have been turning or ripened, and a smaller per- 
centage would have remained mature green at destination. Ac- 
cordingly, we hold that the evidence herein relative to transpor- 
tation service and conditions is insufficient to negative the war- 
ranty of suitable shipping condition. 
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The tomatoes in question were not sold on a grade basis, but, | 
as appears from the affidavit of Ross Catalano, they were to be 
“good” tomatoes. Without attempting to determine the precise 
meaning of this specification as used by the parties, we think it © 
is clear that the shipment was not in suitable shipping condition. 
It follows that complainant is guilty of a breach of warranty. 


Having accepted the shipment, respondent is liable for the pur- | 
chase price thereof, less damages sustained by reason of com- ] 
plainant’s breach. Respondent’s damages amount to the difference ] 
between what the tomatoes would have been worth had they met 
contract requirements and the value of the tomatoes actually 
received. There are no published official Market News Reports for 
Macon, Georgia, for the period in question. For Atlanta, Georgia, 
the market nearest destination for which official Market News © 
Reports were issued, the wholesale market for tomatoes in less 
than carlot quantities (including sales in large lots by motor | 
truck operators) for September 1, 1955, was reported as “steady.” 
Although disputed by complainant, the preponderance of the testi- 
mony of record indicates that prices for “good’’ tomatoes were 
steady at Macon, Georgia, the week of August 29, 1955; and the 
tomatoes in controversy would have had a value of $5 per box, 
or $2,025, upon arrival at destination had they met contract 
requirements. Also, the preponderance of the evidence shows that 
upon arrival at destination the tomatoes in controversy had a 
fair market value of $3 per box, or $1,215 for the shipment. 
Accordingly, respondent’s damages amount to $810, which is the 
difference between the value the shipment should have had and 
the actual value of the tomatoes at destination. 


ee ee eee a ae ee ee 


a i a i 


Deducting respondent’s damages from the contract price leaves 
a balance of $1,215. Since respondent has heretofore remitted 
this sum to complainant, nothing remains due complainant under 
the contract, and the complaint should be dismissed. There being 
no additional relief to which respondent is entitled, the counter- 
claim should also be dismissed. 


ORDER 


The complaint and the counterclaim are hereby dismissed. 


The facts and circumstances as set forth herein shall be : 
published. ' 


Copies hereof shall be served upon the parties. 
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(No. 4828) 


A & R LETTUCE COMPANY v. JOHN L. SENINI COMPANY. PACA 
Docket No. 6455. Decided October 5, 1956. 


Petition for Reconsideration—Dismissal 
Prior order is supported by the evidence and by the law applicable, and 
petition for reconsideration is dismissed. 
Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On August 31, 1956, an order was issued awarding reparation 
to complainant against respondent in the amount of $1,216, with 
interest, and dismissing respondent’s counterclaim. A copy of this 
order was served upon respondent on September 6, 1956. Respond- 
ent filed a petition for reconsideration on September 7, 1956, 
which was within the 10-day period allowed by section 47.24 of 
the rules of practice. In accordance with that section, the timely 
filing of the petition automatically operated to set aside the order 
pending final action on the petition. 

Upon reconsideration of the order of August 31, 1956, we find 
that all the matters set forth in respondent’s petition were thor- 
oughly analyzed and considered at the time of issuance of such 
order. In our opinion, that order is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed without prior service upon complainant. 

The reparation awarded in the order of August 31, 1956, shall 
be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4829) 


AL KAISER & BROS. v. YECKES-EICHENBAUM, INC. PACA Docket 
No. 6676. Decided October 8, 1956. 


Breach of Warranty as to Size—Measure of Damages 


This proceeding concerns the computation of damages, Complainant de- 
livered to respondent cabbage which failed to meet the size specifications 
of the contract. Since respondent submitted no evidence to substantiate 
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its claim of loss, the measure of damages is the difference between the 
value of the sizes contracted for and the value of the sizes delivered. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent, pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on December 8, 1955, complainant 
seeks to recover reparation for $683.67, which is alleged to be the 
unpaid balance of the purchase price for a carload of cabbage 
sold and delivered to respondent. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on December 20, 1955. A copy of the Department’s 
report of investigation was served by registered mail upon counsel 
for complainant on December 21, 1955. 

Respondent filed an answer to the formal complaint denying 
liability on the grounds that the cabbage delivered failed to meet 
contract requirements and that the net proceeds of resale have 
been remitted by respondent to complainant, leaving no further 
amount due under the contract. 


Although the amount involved herein is in excess of $500, 
neither party requested an oral hearing, and evidence was there- 
fore submitted in accordance with the shortened method of pro- 
cedure set forth in the rules of practice, 7 CFR 47.20. Complain- 
ant did not file an opening statement. Respondent requested that 
its answer and exhibit be considered as its answering statement, 
and complainant thereafter submitted a reply with exhibits which, 
upon the basis of the information set forth by counsel for com- 
plainant, was accepted for filing as complainant’s statement in 
reply. 


FINDINGS OF FACT 


1. Complainant, Al Kaiser & Bros., is a partnership composed 
of Al Kaiser, Fred Kaiser, Harvey Kaiser, and Fanny Kaiser, 
whose post office address is 216 South Water Market, Chicago, 
Illinois. 


2. Respondent, Yeckes-Eichenbaum, Inc., is a corporation 
whose post office address is 335 Washington Street, New York 
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13, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about May 25, 1955, in the course of interstate com- 
merce, through negotiations conducted by Ben Goldsamt, a broker 
located in New York City, complainant sold to respondent 340 
crates of cabbage, U. S. No. 1 green at shipping point, Nob Hill 
Brand, sizes 27 to 34, mostly 32’s, at an agreed price of $3.50 per 
crate, f.o.b. shipping point acceptance, plus $65 top-ice, plus any 
top-ice in transit. The cabbage which was the subject of sale was 
contained in car SFRD 13484 and was shipped from California 
on May 20, 1955, billed to Chicago, Illinois. 


4. On or about May 25, 1955, complainant diverted the cab- 
bage contained in car SFRD 13484 to respondent at Chicago, Illi- 
nois. Upon arrival of the cabbage at Chicago, the shipment was 
accepted by respondent. 


5. A Federal inspection of the cabbage in car SFRD 13484 
was completed at Chicago, Illinois, at 2:15 p.m. on May 26, 1955. 
The certificate evidencing this inspection reads, in part, as 
follows: 


“CONDITION OF PACK: WELL FILLED 


“TEMPERATURE OF PRODUCT: DOORWAY, TOP 38F 
BOTTOM 36F 


“SIZE: HEADS GENERALLY 1 TO 5, MOSTLY 1% TO 4 
POUNDS, AVERAGE APPROX 25% UNDER 2 POUNDS 
(SMALL) 3% OVER 5 POUNDS (LARGE). FROM 24-51 
MOSTLY 25-31 HEADS PER CRATE 


“QUALITY: GENERALLY FAIRLY FIRM TO HARD, 
MOSTLY FIRM, CLEAN AND WELL TRIMMED. GRADE 
DEFECTS AVERAGE 6% CHIEFLY BURST HEADS 
AND POORLY TRIMMED 


“CONDITION: GENERALLY FRESH, CRISP AND OUTER 
LEAVES GOOD GREEN COLOR. IN MOST SAMPLES 
NONE, MANY 4-13% AVERAGE 3% DECAY, BACTE- 
RIAL SOFT ROT, MOSTLY IN EARLY, SOME IN AD- 
VANCE STAGES, AFFECTING 1-3 HEADS LEAVES. 


“GRADE: NOW FAILS TO GRADE U. S. NO. 1 GREEN 
ONLY ACCOUNT DECAY. 
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“REMARKS: INSPECTION AND CERTIFICATE RE- 
STRICTED TO PRODUCT BETWEEN DOORS AND IN 1 
ACCESSIBLE STACK EACH SIDE OF DOORWAY, 
COUNT PER CRATE SHOWN AT APPLICANT’S RE- 
QUEST.” 


6. By its agent, Gridley, Maxon & Co., Chicago, Illinois, re- 
spondent commenced unloading and resale of the cabbage in con- 
troversy on May 81, 1955, and concluded unloading and resales 
on or about June 3, 1955. Gross proceeds of $1,395.50 were re- 
ceived for the cabbage. From this was deducted a total amount 
of $824.17 to cover demurrage, inspection, freight, cartage, and 
commission, with net proceeds of resale of $571.33. The latter 
amount was remitted by respondent to complainant and by agree- 
ment of the parties was accepted by complainant as the undis- 
puted amount due. 


7. On the Chicago market during the period involved herein, 
the customary and reasonable differential between prices for the 
various sizes of cabbage was not in excess of 25¢ to 35¢ per crate 
more for sizes 27 to 34, mostly 32 heads per crate, than for sizes 
24 to 51, mostly 25 to 31 heads per crate. 


8. The formal complaint was filed on December 8, 1955, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The entire controversy herein concerns the computation of 
damages. It is admitted by complainant that the cabbage delivered 
did not meet the size specifications of the contract, and we find 
no evidence of any other breach by complainant. Respondent 
accepted the cabbage, and diverted the shipment to Gridley, 
Maxon & Co. in Chicago for resale. It is respondent’s position 
that a prompt and proper resale was made and, since the net 
proceeds of such resale have been paid to complainant, no further 
amount is due. Complainant maintains that in certain respects 
the resale was not prompt and proper and that respondent’s 
alleged loss was due to factors other than the failure of the cab- 
bage to meet contract size specifications. 


As we have often held, the general measure of damages for 
breach of warranty is the difference between the market value 
of the commodity at the time of delivery to the buyer and the 
value it would have had if it had been as warranted. Mendelson- 
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Zeller Co. v. Nelson & Sons, 15 A.D. 425, 430. The burden of proof 
as to both values is upon the buyer. C. & S. Produce Co. v. L. N. 
Coxe, 8 A.D. 616, 619. The market value of the commodity at the 
time of delivery to the buyer may be shown by prices received on 
a prompt and proper resale. Respondent has submitted no evi- 
dence in support of the allegations contained in its answer other 
than a letter addressed to it by counsel for complainant on Sep- 
tember 16, 1955, in which letter complainant’s failure to deliver 
cabbage of the size required was admitted and settlement was 
discussed. 


The only corroborative evidence as to damages in any amount 
in this case has been submitted by complainant. First, with re- 
spect to respondent’s resales, it is pointed out by complainant 
that such resales were not commenced until 5 days after arrival 
of the shipment in Chicago and were not completed until some 8 
days thereafter. Complainant also argues that there is no evidence 
the cabbage was properly protected while on track in Chicago 
by re-topicing or other refrigeration, and that between the dates 
of arrival of the shipment in Chicago and the dates of resale, the 
market grew weaker. Complainant urges that for these reasons 
the usual measure of general damages should not be applied 
herein. Instead, it is argued that respondent’s damages at most 
would amount to the customary and reasonable differential exist- 
ing on the Chicago market between the sizes of cabbage called 
for by the contract and the sizes actually delivered. In support of 
this argument, complainant has submitted the affidavits of three 
persons familiar with the buying, selling, and distributing of 
fresh fruit and vegetables to the effect that by customary and 
reasonable price differentials, cabbage of the sizes specified in the 
contract was worth not more than 25¢ to 35¢ per crate in excess 
of the cabbage delivered by complainant. 


It is clear that complainant failed to deliver cabbage meeting 
contract size specifications. Respondent, however, does not allege, 
and has submitted no evidence to show, that the loss allegedly 
sustained by it was due to this breach. Another serious deficiency 
in respondent’s proof is its failure to show, or even to allege, 
what the actual value of the cabbage was on the date of arrival 
of the shipment in Chicago. Complainant has submitted evidence 
establishing that a differential of not more than 25¢ to 35¢ per 
crate existed between the two sizes of cabbage involved herein. 
Accepting a differential of 35¢ per crate, which figure is the more 
advantageous to respondent, results in damages of $119. We con- 
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clude upon the record herein that this is the amount of damages 
sustained by respondent as a result of complainant’s breach. 
Deducting respondent’s damages of $119 from the contract price 
of $1,255 results in a balance of $1,136. Of this amount, respond- 
ent has heretofore paid complainant $571.33. This results in a 
balance due complainant of $564.67. 


We conclude that respondent’s failure to pay the balance due on 
the contract in controversy is a violation of section 2 of the act, 
for which reparation in the amount of $564.67, plus interest, 
should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $564.67, plus interest 
thereon at the rate of 5 percent per annum from June 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4830) 


MENDELSON-ZELLER Co. v. SCHWARTZ PRODUCE Co., INC. PACA 
Docket No. 6363. Decided October 9, 1956. 


Contract—Lack of Mutual Agreement—lInspection Expense 


Since there was a lack of mutual agreement with respect to the size of the 
asparagus, there was no valid contract. It is also concluded that the 
cost of inspection is not a proper expense deduction unless the inspection 
is made in connection with the disposition of the commodity. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. Max W. Soffer, of St. Louis, Missouri, for respondent. Mr. C. L. 
Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on June 22, 1954, complainant alleges 
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that on or about April 8, 1954, it sold to respondent through a 
broker 475 crates of large, loose asparagus, California sizes, at 
$4.25 per crate f.o.b. Stockton, California, plus a precooling charge 
of ten cents per crate, making a total price of $2,066.25. Com- 
plainant alleges further that it shipped asparagus of the kind, 
quality and size specified in the contract; that respondent rejected 
the asparagus in violation of the act; and that, by reason of such 
rejection, complainant was damaged in the amount of $1,305.97, 
the difference between the contract price and the net proceeds 
realized on resale of the asparagus. Complainant requests an 
award of reparation in the amount of $1,305.97. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on September 21, 1954. 
A copy of the complaint and a copy of the report of investigation 
were served upon respondent on the same date. 


Respondent filed an answer dated November 9, 1954, alleging 
that it contracted to purchase from complainant 475 crates of 
large, loose asparagus and that respondent and the broker under- 
stood and agreed the term “large” would be based on the grading 
rules and standards of the United States Department of Agricul- 
ture. Respondent further alleges that the asparagus shipped by 
complainant was not of the quality and size prescribed in the 
contract; that its rejection of the shipment was justified; and 
that it sold the asparagus by authority of the broker for the 
account of whom concerned and the net proceeds were remitted 
to complainant. In conclusion, respondent denies that any further 
amount is due complainant. 


An oral hearing was held in St. Louis, Missouri, on August 25, 
1955. Complainant was not represented at the hearing but in 
writing requested the presiding officer to offer in evidence the 
depositions of Duane Smith and Palmer C. Mendelson, which had 
been taken in its behalf. The depositions were duly offered and 
received in evidence. Two witnesses were called to testify on behalf 
of respondent. Complainant filed a brief and respondent filed a 
brief and proposed findings, conclusions, and order. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., is a partnership com- 
posed of Palmer C. Mendelson and Edward M. Zeller whose 
address is 1 Drumm Street, San Francisco, California. 
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2. Respondent, Schwartz Produce, Inc., is a corporation whose 
address is 35-37-39 Produce Row, St. Louis, Missouri. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about April 8, 1954, in the course of interstate com- 
merce, complainant and respondent entered into negotiations for 
the sale by complainant and the purchase by respondent of 475 
crates of loose asparagus, at $4.25 a crate, f.o.b. Stockton, Cali- 
fornia, plus ten cents per crate for precooling, making a total 
price of $2,066.25. The negotiations were conducted through C. H. 
Robinson, Inc., a broker. Complainant understood that the aspara- 
gus was to be large size as defined in the Agricultural Code of 
California, that is, a minimum diameter of seven-sixteenths of an 
inch. Respondent understood that the asparagus was to be large 
size as defined in the U. S. Standards for asparagus, that is, a 
minimum diameter of eleven-sixteenths of an inch. 


4. On or about April 9, 1954, complainant shipped 475 crates 
of loose asparagus by truck from Stockton, California, to respond- 
ent at St. Louis, Missouri. 


5. The shipment arrived at St. Louis, Missouri, on April 13, 
1954. Respondent examined the load and notified the broker that 
the asparagus was overheated and showed growth. Respondent 
requested an allowance of 50 cents per crate. The broker notified 
complainant by telegram of these matters but complainant refused 
to grant an allowance. 


6. Respondent requested a Federal inspection which was made 
on April 13, 1954. The certificate reads in pertinent part as 
follows: 

“Size: Generally 14 to 114, mostly 11/16 to 14/16 inches in 
diameter. From 2 to 75%, average approximately 30% under 
11/16 inch, including 4% under 14 inch. From 7 to 9, mostly 
71% to 814 inches in length. 

“Grade: U. S. No. 1, % inch minimum. Fails to meet re- 
quirements of large account excessive undersize.” 


7. The broker notified complainant by teletype of the Federal 
inspection and that respondent refused to accept the asparagus 
because it failed to grade “large” size as defined in the United 
States Standards for asparagus. Complainant authorized respond- 
ent to sell the shipment for the account of whom concerned. 
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8. Between April 13 and May 6, 1954, respondent sold 307 
crates of asparagus and dumped 168 crates. The gross proceeds 
were $1,520. After deducting various expenses, including its com- 
mission of $121.60, the net proceeds were $760.28. This amount 
was remitted to complainant. No further amount has been paid 
by respondent to complainant. 


9. The formal complaint was filed on June 22, 1954, which was 
within 9 months after the cause of action alleged in the complaint 
accrued, 


CONCLUSIONS 


The primary question to be decided in this proceeding is 
whether or not a contract was consummated during April 1954 
for the sale by complainant and the purchase by respondent of 
a quantity of asparagus. Complainant alleged in the formal com- 
plaint that a contract was entered into for 475 crates of loose 
asparagus, the size to be large as defined in section 810.53 of the 
Agricultural Code of California. This section, which was in effect 
in April 1954, reads as follows: 


“810.53. Size designation. Asparagus classified according to 
the following size designation shall be graded so as to comply 
with the individual stalk size requirements: 


Jumbo, stalks which are not less than thirteen-sixteenths 
inch in diameter. 


Large, stalks which are not less than seven-sixteenths 
inch in diameter. 


Standard, stalks which are not less than six-sixteenths 
inch in diameter. 


Small, shall consist of asparagus in which more than 10 
percent of the stalks are less than six-sixteenths inch in 
diameter. 


Diameter measurement shall mean the widest portion of 
the cross section measurement at the largest point of the 
stalk.” 


Respondent alleged in its answer that it contracted to purchase 
475 crates of loose asparagus of large size as that size term is 
defined in the U. S. Standards for asparagus, effective February 
15, 1941. The “Diameter Classification” of the U. S. Standards 
for asparagus reads as follows: 
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“The following terms are provided for describing the diame- 


ter of any lot: 
Very Sane Less than 5/16 inch 
I ect bs ho. Seed 5/16 inch to less than 8/16 inch 
io Lol: 8/16 inch to less than 11/16 inch 
ites iciiaccaedl 11/16 inch to less than 14/16 inch 
Ver iat... 14/16 inch and up.” 


The certificate of the Federal inspection made of the 475 crates 
of asparagus at St. Louis shows that the asparagus would be 
classified as “large” under the State code but not under the U. S. 
Standards. 


If a contract ever came into existence between the parties it 
did so in conversations between Jule Schwartz, president of re- 
spondent, and Frank Gleason, assistant manager of the St. Louis 
office of C. H. Robinson Co., brokers, and the teletype conversa- 
tions between Gleason and Duane Smith, assistant sales manager 
of complainant. It appears from the teletype conversation, a copy 
of which is attached to the deposition of Duane Smith, that on 
April 7, 1954, Gleason inquired “What you Got Rolling Unsold in 
Car Large Grass or Have You Got Anything that Might have 
partial on?” The word “grass” refers to asparagus and the word 
“partial” refers to a portion of a truckload. Smith advised “Best 
Can Do is 4.25 Large shipment tomorrow or Friday Preferably 
Friday.” On April 8, 1954, Smith advised Gleason that complain- 
ant could ship 475 crates of large loose asparagus on April 9, 
1954, at $4.25 per crate. The next morning Gleason replied “Ref. 
Schwartz Load Grass—OK he will accept 475 crts at 4.25 fob.” 


At the oral hearing, Schwartz testified that he negotiated with 
Gleason for 475 crates of U.S. No. 1, large, loose asparagus and 
that he expected to get asparagus which was “large” as that term 
is defined in the U. S. Standards for asparagus. He further testi- 
fied that he had no knowledge of California sizes at the time of 
his conversations with Gleason and that such sizes were not men- 
tioned in their conversations. Gleason testified that he sold the 
asparagus to Schwartz on the basis of “large size, Government 
U. S. size,” and that he knew of the Federal size classification 
for asparagus but not that of the State of California. 


One of complainant’s contentions is that since Schwartz and 
Gleason have been engaged in the produce business for 28 years 
and 6 years, respectively, they were necessarily familiar with the 
trade custom in the produce industry for the past 8 years that 
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all California asparagus is sold and purchased under the size 
classification in the Agricultural Code of California. Duane Smith 
and Palmer C. Mendelson testified by deposition that there was 
such a custom or usage and that it arose as a necessary conse- 
quence of the fact that asparagus is packed mainly at night when 
county but not Federal inspection is available. These witnesses 
also testified that on two previous occasions complainant sold 
asparagus to respondent, through Gleason, one lot of 50 crates of 
good, green, mature, large asparagus on February 27, 1954, and 
one lot consisting of 175 crates of large asparagus and 25 crates 
of Jumbo asparagus on March 29, 1954. According to these wit- 
nesses, these two shipments of asparagus which respondent 
accepted and paid for met the size specifications of the State 
standards but not those of the Federal standards. 


Both Schwartz and Gleason testified that they did not know of 
the claimed custom at the time of their conversations. They also 
testified that in the two previous transactions, the asparagus was 
purchased on the basis of the U. S. Standards and that the aspa- 
ragus received met such size requirements. 


It is essential to the formation of a contract that there be a 
mutual manifestation of assent to the material terms of the con- 
tract. Budreau v. Dickey-Crain, 14 A.D. 892; Anonymous, 12 A.D. 
1406; J. E. Nelson & Sons v. Jack Kerzner and Monte Cross, 8 
A.D. 48, affirmed Civil No. 9362, E. D. Pa., June 6, 1952 (reported 
at 12 A.D. 226). The testimony of Schwartz and Gleason indi- 
cates that Schwartz expressly ordered “large” asparagus as that 
size is defined in the U. S. Standards and that they both under- 
stood the contract called for asparagus of that size. On the other 
hand, the teletype conversations between Duane Smith and Glea- 
son contain no word or words which would indicate that the size 
specification of large was to be as defined in either the State 
or Federal standards. Since the broker did not specify in the 
teletype conversations that the size was to be based on the Federal 
standards, Smith appears to have been reasonable and honest in 
his understanding that the size was to be based on the State 
standards. It is concluded that there was no mutual assent with 
respect to the size of the asparagus and, therefore, no contract 
came into existence. In reaching this conclusion, we have con- 
sidered the fact that the broker’s memorandum of sale merely 
specified the size as “large” and that the broker’s memorandum 
in one of the prior transactions specified “Jumbo” which is not 
one of the sizes in the U. 8. Standards for asparagus. While these 
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facts tend to support complainant’s position, they are not suffi- 
cient, together with complainant’s other evidence, to establish 
its position by a preponderance of the evidence. 


Following respondent’s rejection of the 475 crates of asparagus, 
complainant authorized respondent to resell. From the teletype 
conversations attached to the deposition of Duane Smith it 
appears that Gleason reported to complainant the following sales 
by respondent: April 13, 1954, 40 crates at $5 per crate; April 14, 
200 at $5, few at $5.25; April 15, 25 at $4.75; and April 19, 30 
at $4.50 to $5. The account sales submitted by respondent to the 
broker shows 307 crates sold at prices ranging from $6 to $1.75 
for total proceeds of $1,520, and 168 crates dumped. The expenses 
listed are: freight, $587.10; ice, $42.02; inspection, $9; and 8 
percent commission, $121.60; making a total of $759.72. During 
the investigation of the complaint by the Department, respondent 
submitted a copy of the certificate of an inspection made by the 
Department on May 6, 1954, at St. Louis, Missouri. This certifi- 
cate states that 168 crates of asparagus located at respondent’s 
store were “generally showing decay or withered” and that such 
produce was considered to possess no commercial value at that 
time. 


Respondent’s handling of the asparagus was not questioned by 
complainant during the investigation of the complaint by the 
Department, in the formal complaint or at the hearing. Com- 
plainant states in its brief: 


“Obviously a delay of 33 days in the sale of perishables on 
a holiday market is unconscionable and decisively proves 
gross negligence.” 


At the oral hearing Schwartz testified that he tried to sell the 
asparagus up to May 6, the date the remaining 168 crates were 
dumped. It further appears from the evidence that on April 13, 
when respondent was authorized to resell the asparagus, most of 
the other buyers in the St. Louis area had already purchased their 
supplies of asparagus for the Easter trade and that on April 19, 
local asparagus came on the market at lower prices. In view of 
these circumstances, it is concluded that complainant has failed 
to establish by a preponderance of the evidence that respondent 
was negligent in handling the asparagus. 


The expense item of $9 included in respondent’s accounting 
appears to be the cost of the Federal inspection made on April 13. 
This expense is not a proper deduction since it was not incurred 
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by respondent in connection with the disposition of the asparagus 
but was for the purpose of ascertaining whether the asparagus 
conformed to the contract. The cost of the inspection made on 
May 6 in the amount of $3.60, which was not listed as an expense, 
is recoverable. Accordingly, the total expenses deducted by re- 
spondent should have been $754.32 and the total net proceeds 
should have been $765.68, or $5.40 more than was remitted to 
complainant. The failure of respondent to pay to complainant the 
amount of $5.40 is a violation of section 2 of the act. Reparation 
should be awarded to complainant in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5.40, with interest thereon 
at the rate of 5 percent per annum from June 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies of this order shall be served upon the parties. 


(No. 4831) 


CHARLESTON COUNTY WHOLESALE VEGETABLE MARKET v. SHER- 
MAN BUNSHAFT. PACA Docket No. 6706. Decided October 16, 
1956. 


Terms of Sale—Rejection Without Reasonable Cause— 
Damages 


Respondent claimed that the contract required that the potatoes be bright 
on delivery, but respondent made no objection to the omission of this 
term in the broker’s memorandum of sale. Upon delivery, the potatoes 
graded U.S. No. 1, Size A, washed, and it is concluded that respondent’s 
rejection was without reasonable cause and reparation is awarded to 
complainant. 


Mr, T. C. Curry, of DeBary, Florida, for complainant. Mr. Claude V. Kister, 
of Reisman, Schanner, Kister & Freed, of Buffalo, New York, for 
respondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on December 9, 1955, complainant 
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seeks to recover damages of $440.64 allegedly sustained by rea- 
son of respondent’s unlawful rejection of a carload of potatoes 
sold and tendered for delivery to respondent. A copy of the formal 
complaint and a copy of the Department’s report of investigation 
were served by registered mail upon respondent on December 27, 
1955. A copy of the Department’s report of investigation was 
served by registered mail upon complainant’s representative the 
following day. 


Respondent filed an answer and counterclaim. Respondent denies 
liability on the grounds that the potatoes tendered by complain- 
ant failed to meet contract requirements in that they were not 
“good bright stock” on delivery, and respondent alleges it sus- 
tained damages of $75 by reason of complainant’s breach. 


Since the amount involved herein is less than $500, evidence 
was submitted in accordance with the shortened method of pro- 
cedure set forth in the rules of practice, 7 CFR 47.20. As pro- 
vided by such rules, complainant requested that the complaint 
and exhibits attached thereto be considered as its opening state- 
ment. Respondent filed an answering statement, and complainant 
filed a statement in reply thereto. 


FINDINGS OF FACT 


1. Complainant, Charleston County Wholesale Vegetable Mar- 
ket, is a corporation whose post office address is Box 184, St. 
Andrews Branch, Charleston, South Carolina. 


2. Respondent is an individual, Sherman Bunshaft, whose post 
office address is 175 Niagara Frontier Food Terminal, Buffalo 6, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about June 3, 1955, in the course of interstate com- 
merce, through negotiations conducted by F. & V. General Dis- 
tributors, Inc., a broker located in Buffalo, New York, complain- 
ant sold to respondent 300 100-pound sacks of U. S. No. 1, Size A, 
washed Sebago potatoes at an agreed price of $4.60 per cwt., 
totaling $1,380, delivered. The potatoes which were the subject 
of sale were contained in car FGE 38252, and had been shipped 
from shipping point in the State of South Carolina on June 2, 1955. 


4. A Federal inspection of the potatoes in controversy was 
completed at Johns Island, South Carolina, at 6 p.m. on June 2, 
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1955. The certificate evidencing this inspection reads, in part, as 
follows: 


“Size: Generally ranges 1% to 3%, mostly 2 to 2% inches in 
diameter. Undersize within tolerance. 


“Quality and condition: Firm, slightly to badly, mostly mod- 
erately skinned, clean, well shaped. Grade defects average 
within tolerance. No soft rot. 


“Grade: U.S. No. 1.” 


5. On or about the date of sale, the potatoes in controversy 
were diverted by complainant to respondent. The shipment arrived 
at destination in Buffalo, New York, on or about June 7, 1955; 
and was rejected by respondent. 


6. <A Federal inspection of the potatoes in question was com- 
pleted in Buffalo, New York, at 2 p.m. on June 8, 1955. The cer- 
tificate evidencing this inspection reads, in part, as follows: 


“Quality: Stock generally slightly to moderately, few badly 
skinned, clean. Well to fairly well shaped. Grade defects 
within tolerance. 


“Condition: Generally firm. Some to many potatoes show 
brown discoloration, not affecting grade. Less than 1% soft 
rot. 


“Grade: U.S. No. 1 Size A. 


“Remarks: Stock showing discoloration not affecting grade 
shown only at applicant’s request.” 


7.. Complainant refused to accept return of the potatoes by 
respondent, and notified respondent that it was selling the ship- 
ment for respondent’s account. Through its agent, the F. D. Wood 
Co. in Buffalo, New York, complainant effected resale of the 
potatoes involved herein for gross proceeds of $1,080.50. Charges 
totaling $525.52 covering commission, freight, demurrage, and 
cartage were deducted from this sum, leaving net proceeds of 


$554.98. 


8. Freight charges on the shipment amounted to $348.38. De- 
ducting this sum from the delivered contract price of $1,380 leaves 
$995.62 as the invoice value due complainant under the contract. 
Deducting the net proceeds of resale of $554.98 from this sum 
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leaves a balance of $440.64, which is the amount of damages sus- 
tained by complainant. 


9. The formal complaint was filed on December 9, 1955, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The principal conflict herein pertains to the terms of sale. Com- 
plainant alleges that it sold to respondent U. S. No. 1, Size A, 
washed potatoes on a delivered basis. Respondent maintains that 
the contract further required that the potatoes be “good bright 
stock” on delivery. 


In support of its allegations, complainant has submitted a copy 
of the broker’s standard memorandum of sale prepared and deliv- 
ered to it. This memorandum of sale shows only the grade speci- 
fications as alleged by complainant, and makes no reference of 
any kind to bright stock. In respondent’s answering statement, 
which is in the form of an affidavit executed by Sherman Bun- 
shaft, it is testified that, in the telephone conversation between 
respondent and the broker which culminated in the sale, respond- 
ent told the broker that he would buy only good bright stock 
potatoes without discoloration on delivery at Buffalo; and that 
the broker replied that he had asked complainant whether the 
potatoes were bright stock, and that complainant had again 
informed him that the potatoes were very bright stock. Exhibit 
No. 5, attached to the report of investigation, is a copy of a letter 
addressed by the broker to the Department. This exhibit reads, 
in part, as follows: 


“At the time this car was sold to Mr. Bunshaft, when the 
question was raised by Mr. Bunshaft as to whether the pota- 
toes were bright and clean, if the writer’s memory serves 
him right believe Mr. Skinner of the Charleston County 
Wholesale Vegetable Market advised all the potatoes were 
washed and bright and in his opinion this particular car 
which Mr. Bunshaft eventually purchased was the same as 
the other cars which we had sold for them and were bright 
and clean after being washed with no mention made about 
discoloration.” 


Nowhere in the record do we find a denial by Mr. Skinner of 
complainant corporation that the conversation referred to above 
took place. We, therefore, accept as correct the testimony to the 
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effect that respondent inquired of the broker whether the potatoes 
were good bright stock, and complainant informed the broker, 
who relayed the information to respondent, that the potatoes were 
bright and clean. There is a difference, however, between repre- 
senting that potatoes are bright stock, and agreeing that they will 
be bright upon delivery at destination some days later. In this 
case it is altogether possible that the discoloration complained of 
occurred in transit. Accordingly, we do not find that the testimony 
relative to the conversation quoted above is necessarily inconsist- 
ent with complainant’s allegations. 


If it was understood between the parties that the contract 
required that the stock be bright on delivery, no satisfactory 
explanation appears as to why such term was not included in the 
broker’s memorandum of sale. Further, respondent’s failure to 
make objection to the omission upon receipt by him of the memo- 
randum from the broker tends to disprove his contention. Giving 
careful consideration to all the evidence of record, we conclude 
that the preponderance of such evidence supports complainant’s 
position. 


Respondent admits that upon delivery the potatoes in contro- 
versy graded U. S. No. 1, Size A, washed. It appears that they 
were merchantable as such. Accordingly, it follows that respond- 
ent’s rejection was without reasonable cause and in violation of 
section 2 of the act. 


From the evidence, it appears that prompt and proper resales 
were made by complainant. As set forth in Finding of Fact Nos. 
7 and 8, net proceeds of $554.98 were received on resale, resulting 
in damages to complainant of $440.64. Reparation in this amount, 
plus interest, should be awarded to complainant, and respondent’s 
counterclaim should be dismissed. 


































ORDER 





Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $440.64, plus interest 
thereon at the rate of 5 percent per annum from July 1, 1955, 
until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 















1152 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1152 


(No. 4832) 


In re RAYMOND KLEIN, TRADING AND DOING BUSINESS AS KLEIN’S 
CELERY. PACA Docket No. 6539. Decided October 16, 1956. 


Revocation of License—Repeated and Flagrant Violations 


Respondent’s practice of failing or refusing to pay promptly and in full in 
connection with interstate commerce transactions warrants the revoca- 
tion of his license. 


Mr, John C. Chernauskas, for complainant, Respondent, pro se. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on August 19, 1955, by the Acting 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that respondent has repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
failing or refusing to pay promptly and in full for numerous 
shipments of perishable agricultural commodities in interstate 
commerce and by failing or refusing to pay promptly and in full 
brokerage fees earned in connection with the purchase for re- 
spondent of perishable agricultural commodities in interstate 
commerce. It is further averred in the complaint that respondent 
has failed or refused to make his records relating to shipments of 
perishable agricultural commodities in interstate commerce avail- 
able for examination and review in violation of section 13(a) 
of the act (7 U.S.C. 499m (a)). 

On October 18, 1955, respondent filed an answer in which he 
denied only three of the allegations contained in the complaint. 
Subsequently, on January 30, 1956, complainant filed an amended 
complaint alleging additional instances of respondent’s failure to 
pay for perishable agricultural commodities purchased in inter- 
state commerce. Respondent did not file an answer to the amended 
complaint. 

A hearing was held before Will Rogers, Office of Hearing Ex- 
aminers, United States Department of Agriculture, in Newark, 
New Jersey, on July 11, 1956. At the hearing, complainant was 
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represented by John C. Chernauskas, Office of the General Coun- 
sel, United States Department of Agriculture, and respondent 
failed to appear in person or by counsel. After the hearing the 
complainant filed a brief. On August 28, 1956, the hearing exam- 
iner issued a report containing proposed findings of fact and 
conclusions and recommending that respondent’s license be re- 
voked. No exceptions to the examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Raymond Klein, is an individual doing business 
as Klein’s Celery, whose address is 193 Miller Street, Newark, 
New Jersey. Pursuant to the licensing provisions of the act, 
license No. 89016 was issued to respondent on April 1, 1944, to 
trade as Klein’s Celery. This license has been renewed annually 
on each anniversary date and was last renewed on April 1, 1956. 
From May 15, 1956, to date this license has been under suspen- 
sion for failure of respondent to pay a reparation award. 


2. During the period July 22, 1952, through November 4, 1955, 
respondent failed or refused to pay promptly and in full for 
perishable agricultural commodities purchased in interstate com- 
merce and failed or refused to pay promptly brokerage fees 
earned in connection with the purchase for respondent of perish- 
able agricultural commodities in interstate commerce as follows: 


a. On or about July 22, 1952, respondent purchased from Vin- 
cent Kosuga, Pine Island, New York, 173 crates of New York 
State celery for $938. The shipment was accepted but payment 
was not made until about January 1, 1953, or more than five 
months after date of purchase. 


b. On or about July 23, 1952, respondent purchased from Vin- 
cent Kosuga, 218 crates of New York State celery for $1,036.25. 
The shipment was accepted but payment had not been made as of 
September 28, 1953, when an award of reparation was issued 
against him in favor of the seller for $1,036.25, with interest 
thereon at 5% from August 1, 1952. Payment in full of the prin- 
cipal sum awarded was not offered until January 1, 1954, when 
respondent authorized presentation for payment of his check in 
the sum of $536.25 dated November 16, 1953. 


ce. On or about July 27, 1952, respondent purchased from Vin- 
cent Kosuga, 279 crates of New York State celery for $1,221. The 











1154 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1152 


shipment was accepted but payment was not made until about 
December 10, 1952, or more than four months after purchase. 


d. On or about December 18, 1952, respondent purchased from 
Jack T. Baillie Co., Salinas, California, for $1,005, the 378 crates 
of California celery contained in car PFE 48545 and the shipment 
was duly accepted. First, respondent stated payment was made 
January 11, 1953, by check. Later, respondent stated payment 
was made by duplicate check mailed February 20, 1953. In a sub- 
sequent letter dated April 6, 1953, respondent stated payment 
was made by another duplicate check mailed April 2, 1953. On 
April 29, 1953, the Department’s Regulatory Branch Office in 
New York, New York, received respondent’s check No. 5792 dated 
April 28, 1953, which was mailed to the shipper on the date it 
was received. Payment was stopped by respondent on the last 
mentioned check, according to advice received from the seller, who 
stated that payment of this shipment was not received until May 
11, 1953, or nearly five months after date of purchase. 


e. On or about January 1, 1953, respondent purchased from 
South Bay Growers, Inc., South Bay, Florida, for $1,137.50, 350 
crates of U.S. No. 1 Florida celery contained in car BREX 74506 
and the shipment was duly accepted. Payment had not been made 
as of October 9, 1953, and on October 9, 1953, an award of repa- 
ration for $1,137.50, with interest at 5% from February 1, 1953, 
was awarded against respondent and in favor of the seller. A part 
payment in the sum of $568.75 was made and later, on or about 
November 17, 1958, respondent tendered a note for $568.75 for 
the remaining half of the principal sum awarded, payable Febru- 
ary 15, 1954, This note was not paid on the due date thereof. 


f. During May 1953 respondent purchased from Louis A. Ger- 
stein, Chicago, Illinois, for $1,865, celery contained in car URT 
37863. The shipment was accepted but payment was not promptly 
made. On July 1, 1953, respondent promised to mail a check for 
the agreed price, but the seller advised the Department that this 
check had not been received. Thereafter, and on July 8, 1953, 
respondent stated a check would be sent by registered mail. The 
seller advised he received respondent’s check on the morning of 
July 13, but on July 17 the seller stated respondent had stopped 
payment on the check. It was not until about July 24, 1953, or 
two months after date of purchase that payment was made. 
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g. On or about July 13, 1953, respondent purchased from Heller 
Brothers Co., Inc., New York, New York, for $1,069.60, 396 crates 
of California celery contained in car PFE 66098. The shipment 
was duly accepted but it was -not until September 10, 1953, or 
about two months after date of purchlase that’ payment was made. 


h. On or about August 4, 1953, after inspection and accept- 
ance by his agent, William Schlanger, respondent purchased 396 
crates of California celery contained in car PFE 92718 from 
H. Rothstein & Sons for the net amount of $977.17, f.o.b. Phila- 
delphia, Pennsylvania. In a letter to the Department dated Octo- 
ber 8, 1953, and contained in an envelope postmarked October 16, 
1953, at Newark, New Jersey, respondent stated that a check in 
payment of this shipment was enclosed, but no check accom- 
panied the letter. It was not until October 29, 1953, or nearly 
three months after date of purchase, that payment was offered 
by check in the sum of $962.49. 


i. On or about July 22, 1953, respondent purchased from Post 
& Taback, New York, New York, for $300, a lot of 60 crates of 
Pascal celery. The celery was duly accepted but payment was not 
made until September 14, 1953, or nearly two months after date 


of purchase. 


j. On or about June 25, 1953, Monte Cross, broker, Chicago, 
Illinois, purchased for respondent’s account in accordance with 
respondent’s request California celery contained in cars PFE 
61352 and PFE 98470, for which brokerage in the sum of $30 per 
car, or $60, was earned. A reparation award was issued on Octo- 
ber 28, 1954, in the sum of $218.75, plus interest at five percent 
from July 1, 1953. This award, which included the brokerage 
earned by Cross on the two cars of celery, was not paid by re- 
spondent until December 8, 1954. 


k. On or about June 22, 1953, respondent purchased from 
Monte Cross, Chicago, Illinois, 450 crates of California celery 
contained in car SFRD 9894 for a total amount of $1,493.75. The 
shipment was duly accepted and payment in the sum of $1,335 
was made on the basis of an invoice originally rendered by the 
seller which erroneously showed the shipment to consist of 400 
crates of celery. The shipment consisted of 450 crates of celery 
but respondent refused to pay the balance of $158.75. A repara- 
tion award was issued on October 28, 1954, in the amount of 
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$218.75, plus interest at five percent from July 1, 1953. This 
award included the balance due on the celery contained in car 
SFRD 9894 and was not paid by respondent until December 8, 
1954. 





1. On or about August 17, 1953, respondent purchased from 
Samuel P. Mandell Co., Philadelphia, Pennsylvania, for the net | 
sum of $821.24, delivered Philadelphia, 430 crates of California © 


celery contained in car PFE 63675. The shipment was duly 
accepted and during the period from October 15 to December 1, 


“Sera: 


1953, respondent made at least five promises to the seller and to | 


the Department’s representative in New York, New York, that 
payment would be made within a week. These promises were not 


kept and as a result, action was taken on a formal complaint, © 


which resulted in an award of reparation being entered against 


respondent under date of February 24, 1954, in the sum of | 


$821.24, with interest thereon at 5% from September 1, 1953. On i 


or about April 12, 1954, respondent offered in settlement eight 


i 


$100 checks and one check for $45.18, payable one week apart. | 


Payment in full was not made until June 1, 1954, or about four 
months after date of the reparation order. 


m. On or about November 12, 1953, respondent purchased from 
Newark Cold Storage & Ice Company, Inc., Newark, New Jersey, 
for $552.20, including $150.60 accrued storage charges, 251 crates 


OTT YF 


of celery. The shipment was duly accepted and on two occasions | 


thereafter ; namely, December 111 and December 21, 1953, respond- 
ent tendered checks for the purchase price. Subsequently, re- 
spondent ordered payment stopped on both of these checks, in 
one instance stating an error was made on the part of the bank 
on which the check was drawn. Formal complaint was filed which 
resulted in the issuance on June 20, 1954, of an award of repa- 
ration in the sum of $552.50, plus interest from December 1, 1953. 
Records of the Department indicate that this award was not 
settled by respondent until on or about October 13, 1954, or nearly 
four months after the date of the award. 


n. During the period November 30 to December 21, 1953, re- | 


spondent employed P. & R. Brokerage Co., Salinas, California, to 
purchase cars of California celery, PFE 8958, PFE 97759, PFE 
74669, PFE 60191, PFE 61621, PFE 46293, and PFE 90389, at 


an agreed brokerage fee of $25 per carload. These seven cars of | 
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celery were duly shipped in the manner agreed and were duly 
accepted by respondent, but the agreed brokerage fees totaling 
$200, although not questioned, were not promptly paid. As a 
result, the P. & R. Brokerage Co. filed a formal reparation com- 
plaint and by order of December 14, 1954, was awarded repara- 
tion against respondent in the amount of $200, plus interest at 
5% from January 1, 1954. The award was paid January 28, 1955, 
which was more than one year subsequent to the time of the 
transactions. 


o. During the period March 1 to March 8, 1954, respondent 
purchased from Louis Zwick & Son, New York, New York, four 
lots of celery totaling 185 crates at agreed f.o.b. New York, New 
York, prices, and for the net sum of $655. All of the lots were 
accepted without complaint by respondent at Newark. Payment 
was made in the sum of $400, but the balance of $255 was not 
paid promptly, and a formal] reparation complaint was filed April 
30, 1954, for this balance. Subsequently, by order of August 3, 
1954, a reparation award in the amount of $255, plus interest at 
5% from April 1, 1954, was entered against respondent. Payment 
of the award was not made within the time required and respond- 
ent was notified on September 17, 1954, of the suspension of his 
license at the close of business that day. Thereafter, respondent 
arranged for four payments on account with the result that this 
award was not fully paid until January 17, 1955, about five 
months after the date of the reparation order. 


p. During the period February 20 to March 5, 1954, respondent 
employed Ben Goldsamt, New York, New York, to purchase cars 
of Arizona and California celery, SFRD 13189, PFE 92913 and 
SFRD 4253, at an agreed brokerage fee of $30 per carload. These 
fees were earned but not paid promptly. A formal complaint was 
filed and by order of March 21, 1955, reparation was awarded 
against respondent in the sum of $90, plus interest at 5% from 
April 1, 1954. The award had not been: paid as of April 7, 1954, 
and respondent was notified of the suspension of his license at the 
close of business that day. The award was paid subsequently and 
on April 26, 1955, the suspension of respondent’s license was 
lifted. 


q. During the period June 7 to June 24, 1954, respondent pur- 
chased from Post and Taback, New York, New York, eight lots 
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of celery and three mixed lots of celery and scallions, and celery f 


and carrots for the total net sum of $5,046.25, f.o.b. New York, 


New York. The shipments were accepted without complaint when [| 
delivered to respondent at Newark, New Jersey, and partial pay- 7 
ments totaling $4,238.25 were made, leaving unpaid a balance of © 


$808. This balance was not paid promptly, and a formal repara- 
tion complaint was filed against respondent on September 23, 
1954. By order of February 17, 1955, an award of reparation was 
issued against respondent in the amount of $808, plus interest 


from July 1, 1954. On March 25, 1955, the Regulatory Branch of | 


the Department received notice of a settlement providing for a 


$300 payment and payment of the balance due over a period of | 


six months, which period expired on or about October 1, 1955. 


r. On or about September 7, 1954, respondent purchased from / 
M.G.R. Co., Inc., New York, New York, a lot of 50 crates of celery | 
for $175, which was accepted at the seller’s place of business with- | 


out complaint. Prompt payment was not made and the seller filed 
a formal complaint against respondent on February 21, 1955. By 


order of May 12, 1955, an award of reparation was issued against | 


respondent in the amount of $175, plus interest at 5% from 
October 1, 1954. This award had not been paid as of June 17, 1955, 
and respondent was notified of the suspension of his license at 
the close of business that day. Respondent paid the award June 
21, 1955, more than nine months after date of the transaction. 


s. During the period April 5 to May 2, 1955, respondent pur- 
chased from Robert T. Cochran & Co., New York, New York, 11 
lots of celery, one crate of asparagus and one crate of honeydew 
melons for the total net sum of approximately $5,623.15, f.o.b. 
New York, New York. The shipments were accepted without 
complaint but the agreed purchase prices had not been paid as of 
the date of the filing of the complaint in this proceeding. Respond- 
ent’s check for $924.15 intended as a part payment was returned 
unpaid. 


t. In addition to the above transactions a to s, inclusive, re- 
spondent, during October and November 1955, and in the course 
of interstate commerce, purchased and accepted from Sieban & 
Byrnes, Inc., 40-42 Harrison Street, New York, New York, the 
lots of vegetables hereinafter described for which he has failed, 
neglected or refused to pay the agreed prices. 
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u. On or about October 10, 1955, 106 crates of celery for the 
agreed net sum of $292.25. Respondent tendered his check pay- 
able to seller in the above amount but stopped payment on said 
check. The agreed price has not been paid. 


v. On or about October 11, 1955, 130 crates of celery for the 
agreed net sum of $245. Respondent tendered his check payable 
to seller in the above amount but stopped payment on said check. 
The agreed price has not been paid. 


w. On or about October 31, 1955, 110 crates of celery for the 
agreed net sum of $192.50. The agreed price has not been paid. 


x. On or about November 1, 1955, 36 crates of celery, 8 crates 
of “Curley” and 5 crates of carrots for the agreed net sum of 
$63.75. The agreed price has not been paid. 


y. On or about November 2, 1955, 8 crates of carrots for the 
agreed net sum of $14. The agreed price has not been paid; and 


z. On or about November 4, 1955, 50 crates of celery for the 
agreed net sum of $125. The agreed price has not been paid. 


3. In a letter dated June 17, 1955, respondent was notified of 
the violations of the act set forth in paragraph 2, a through s, 
and on January 11, 1956, was notified of the violations of the act 
set forth in paragraph 2, u through z, and in both cases afforded 
the opportunity to demonstrate or achieve compliance with the 
provisions of the act. 


CONCLUSIONS 


The failure to file an answer to the allegations in the amended 
complaint and to plead specifically to some of the allegations of 
the complaint constitutes an admission of such allegations. The 
facts thus admitted constitute violations of section 2 of the act. 
Such section provides that it shall be unlawful in or in connection 
with any transaction in interstate or foreign commerce for any 
commission merchant, dealer, or broker “. . . to fail or refuse... 
to... make full payment promptly . . .” to the person with whom 
such transaction is had. [Emphasis supplied.] 


The facts set forth in paragraphs s through z of Finding of 
Fact 2 involve the failure of respondent to pay for perishable 
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agricultural commodities purchased in interstate commerce while 
the remaining paragraphs in Finding of Fact 2 illustrate respond- 
ent’s practice of failing to pay promptly for produce purchased 


in interstate commerce or for brokerage in connection therewith. | 
It is clear from the facts found that respondent did not have | 


funds available to pay for the produce at the time of purchase and 
in payment therefor probably used funds received from the sale 


of other produce. In addition, respondent habitually failed to pay | 
for perishable agricultural commodities until the suspension of | 
his license was imminent as a result of reparation awards issued | 


against him. In all but one of the ten reparation proceedings listed | 


in Finding of Fact 2, the respondent failed to answer and allowed 
the proceeding to go to default judgment. In the one reparation 
proceeding in which respondent filed an answer, he did not deny 
liability as to part of the claim alleged therein. Respondent had 
no valid reason for failing to pay for the produce and brokerage 
involved in the reparation proceedings. He paid only under com- 
pulsion long after the transactions occurred. It is apparent that 
respondent, as a practice over an extended period of time, has 
failed to pay, or to pay promptly, for produce purchased in inter- 
state commerce in flagrant violation of section 2 of the act. Con- 
sequently, respondent’s license should be revoked pursuant to the 
provisions of section 8 of the act (7 U.S.C. 499h) and the facts 
should be published. 


The alleged violation of section 13(a) of the act has not been 
considered as it would not constitute a basis for revocation under 
section 8 of the act and as section 13(a) contains the only sanc- 
tion for violation thereof. Similarly, respondent’s alleged mislead- 
ing statements with respect to payment do not constitute viola- 
tions of the act but do indicate, and are a part of, respondent’s 
practice of failing to pay promptly for produce purchased in inter- 
state commerce. 


ORDER 


Effective 20 days after this date, the respondent’s license is 
revoked. 
The facts as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


Se 
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(No. 4833) 


MICHAEL-SWANSON-BRADY PRODUCE COMPANY v. ALBERT L. HEIL 
PRODUCE COMPANY. PACA Docket No. 6690. Decided October 
24, 1956. 


Failure to Pay—Defense 


An amount alleged to be due in connection with a prior transaction is not 
a proper deduction in this proceeding. 


Complainant, pro se. Respondent, pro se. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on December 5, 1955, complainant 
seeks to recover the unpaid balance of the purchase price for a 
carload of potatoes sold and delivered to respondent. A copy of 
the formal complaint and a copy of the Department’s report of 
investigation were served by registered mail upon respondent on 
January 11, 1956. A copy of the Department’s report of investi- 


' gation was served by registered mail upon complainant on Janu- 


ary 9, 1956. Respondent filed an answer to the formal complaint 


Since the amount involved herein is less than $500, evidence 
was submitted in accordance with the shortened method of proce- 
dure provided by the rules of practice, 7 CFR 47.20. As provided 
by such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
reply thereto. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Company, is 
a corporation whose post office address is Second and Walnut 
Streets, Kansas City 6, Missouri. 


2. Respondent is an individual, Albert L. Heil, doing business 
as Albert L. Heil Produce Company, whose post office address is 
244 E. Liberty Street, Louisville 3, Kentucky. Respondent was not 


| licensed under the act at the time of the transaction involved 
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herein, but was subject to license. Upon payment of the annual 
fee and accrued arrearage, respondent was issued a license on 
September 15, 1955. 





3. On or about September 12, 1955, in the course of interstate : 
commerce, through negotiations conducted by A. B. Rains, Jr., af 
broker located at Louisville, Kentucky, complainant sold to re- | 


spondent 360 100-pound bags of “Rainier” Brand, Washington, 
extra long white potatoes, contained in car SFRD 14910, at an 
agreed price of $3.70 per cwt. delivered to respondent at Louisville, 
Kentucky. The shipment which was the subject of sale originated 
at Quincy, Washington, on or about September 7, 1955, and was 
to be diverted from Kansas City, Missouri, on the date of sale. 


EE VEE EEE 


4. On or about September 12, 1955, complainant diverted the | 


potatoes in car SFRD 14910, then on track at Kansas City, Mis- 
souri, to respondent at Louisville, Kentucky. The shipment arrived 
at destination on or about September 14, 1955. 


5. An inspection of the potatoes in car SFRD 14910 was made 
at Louisville, Kentucky, on September 14, 1955, by the Railroad 
Perishable Inspection Agency. The inspection certificate covering 
this inspection reads, in part, as follows: 


“Potatoes. ‘Rainier Brand, Wash., 100 lbs Net, U S No 1’. 


RRS 88 0 


© Somer 


Full sacks. Good quality. Long White type. Medium to large | 
size. Generally well formed. Bright and clean. 2 to 3% show | 


old scars and shatter bruises. 


“Generally mature. Light feather. Firm. Crisp. Less than 1% 
decay. 1st Layer sacks show 4 to 10, mostly 6 to 8 potatoes 


rere 


at bottom side of sack with flat and chafed bruises as a / 


result of overhead weight and inadequate protective material 
over floor racks. 


“9/16/55 12:20 PM DST. Same track. No seal. Car empty 
except 33 sacks left for damage check, of which 4 are good 
order sacks spotted by decay, 17 are torn, 2 are sacks slashed 
by unknown party, and 10 are evidently bottom layer sacks 
and show bruising as noted above caused by overhead 
weight and absence of cushioning material. These 10 sacks 


good order classification. 3 strips 1 ply heavy solid paper on 


floor racks. * * *” 
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annual f 6, At 11:04 a.m. on September 14, 1955, A. B. Rains, Jr., sent 
nse ONF the following telegram to complainant: 


} “PLACED 9AM BOTTOM TIER ONLY SHOWING WET 
watetal BAGS FLOOR RUB NECESSARY PROTECT THESE 
Inca BASIS RPIA RD 14910” 


te ' 7%. Upon receipt of the above quoted telegram, complainant 
t ’| advised A. B. Rains, Jr., that complainant would give respondent 

. ail protection on the damage from floor rub, and this information 

aoe i was relayed to respondent. 

dwas| 98. Respondent accepted the potatoes in car SFRD 14910, and 

sale. on or about September 27, 1955, complainant received the follow- 


| ing statement from respondent: 











d the “Sold for Account of Michael-Swanson-Brady Produce Co. 
: Mis- 360 Sacks U. S. White-Rose Potatoes 
rived 327 Bags at Invoice $3.70 $1,209.90 
33 Bags sold for you at $3.00 
i 33 Bags at $3.00 $99.00 
made © Less 5¢ per Bag Hauling 1.65 
F Less 10% Commission 9.90 
lroad i $87.45 
ering | 
$1,297.35 
Less Freight Paid $655.49 
lo 1’. | 
large | $641.86 


fe Invoice No. 7288 
ave ; Car No. SFRD 14910” 


! 9. On or about September 27, 1955, complainant received from 
11% respondent the latter’s check in the amount of $641.85 (sic). Re- 
toes spondent thereafter stopped payment on this check, and a protest 
aS a) fee of $2.37 was charged against complainant in connection there- 
erial | with by the bank. 


10. On or about November 3, 1955, respondent mailed to com- 
aupty | plainant its check in the amount of $583.81. 


oe 11. Respondent sustained a loss of $34.65 in connection with 
sali 88 damaged bags of potatoes contained in the shipment. Also, 

respondent paid freight charges of $655.49 on the shipment. De- 
ead ducting these two sums from the original invoice value of $1,332 
ks | for the 360 bags leaves a balance due from respondent on the 
"on | shipment of $641.86. Of this sum respondent has paid complain- 
ant $583.81, leaving a balance due of $58.05. Complainant’s dam- 








1164 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1161 


ages amount to $58.05, plus the protest fee of $2.37, or a total of 
$60.42. Although requested to do so, respondent has failed and 
refused to pay this sum. 


12. The formal complaint was filed on December 5, 1956, | 
which was within 9 months from the time the cause of action f 


accrued. . 


CONCLUSIONS 


The sale involved herein was made on a delivered basis, and 
complainant admits it agreed to protect respondent with respect 


to the floor rub damage. In the informal investigative stages of © 


the proceeding, complainant took issue with the amount of allow- 
ance claimed by respondent, contending that respondent should 
have reconditioned the bags. Respondent’s position is that, because 
of high labor costs, such action was not justified and that the 
damaged potatoes were sold on an “as is” basis. In its formal 
complaint, claim is made by complainant upon the basis of re- 


spondent’s statement rendered to complainant as set forth in | 
Finding of Fact No. 8. We, therefore, accept as correct respond- | 
ent’s version of the protection agreement, and respondent’s evi- — 
dence as to the amount of loss sustained by it. Accordingly, as | 


set forth in Finding of Fact No. 11, we conclude that respondent 


owed complainant $641.86 in connection with the potatoes shipped 


in car SFRD 14910. 


Respondent issued its check to complainant in the amount of ; 


$641.85 (sic), but thereafter stopped payment on this check be- 


cause of a controversy between the parties involving an alleged | 


EARS 





prior shipment. The prior shipment, if there was one, constitutes 


a separate transaction from the one before us, and is not involved 
in this proceeding. Any deduction which might be due respondent 
in connection with the prior shipment is not allowable in this 
proceeding and is not a proper defense to complainant’s claim 
herein. 


In addition to the net amount of $641.86 which respondent owed 
complainant in connection with the potatoes shipped in car SFRD 
14910, respondent is liable to complainant for the protest fee of 
$2.37, making a total of $644.23. Of this sum respondent has paid 
$583.81, leaving a balance due complainant of $60.42. Respond- 
ent’s failure to pay this balance is a violation of section 2 of the 
act for which reparation, with interest, should be awarded com- 
plainant. 


INDRA, 
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ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $60.42, plus interest 
thereon at the rate of 5 percent per annum from October 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 4834) 


SMELTZER ORCHARD COMPANY v. Morco Foops. PACA Docket No. 
6845. Decided October 25, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the full amount due for 
frozen fruits purchased. Respondent did not answer the complaint. 
Failure to answer constitutes an admission of the facts alleged in the 
complaint. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 


| Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 25, 1956. The formal 
complaint was filed on May 23, 1956. Complainant seeks an award 
of reparation in the amount of $1,907.05, which is alleged to be 
the balance of the total purchase price of eleven lots of frozen 
fruits sold to respondent in May, September, October and Novem- 
ber, 1955. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
on June 23, 1956. A copy of the report of investigation was served 
upon complainant on June 25, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 


20 days after service and that, in accordance with section 47.8(c) 
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of the rules of practice, failure to file an answer would constitute | 
a waiver of oral hearing and an admission of the facts alleged in J 
the complaint. Notwithstanding such notice respondent has not | 
filed an answer. The issuance of an order is, therefore, authorized [ 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Smeltzer Orchard Company, is a corporation 
whose address is Frankfort, Michigan. 


RRR ee ATS 


2. Respondent is an individual, Edwin C. Moore, doing busi- 
ness as Morco Foods, whose address is 954 Randolph Street, Chi- 
cago, Illinois. At the time of the transactions involved herein, 
respondent was licensed under the act. 


PEE OTR IN CR TIE Ne. 


3. During May, September, October and November, 1955, in 
the course of interstate commerce, complainant sold to respondent 
eleven lots of frozen fruits. The dates of the respective sales, the 
quantities, commodities and the applicable prices are as follows: | 


May 18 100 30-lb. tins sliced apples at $.13 Ib. plus 

















a charge of $17.00 f.o.b. Frank- XM 
fort, Michigan $407.00 of 
Sept. 8 10 30-lb. tins RSP cherries at $.1175 lb. 
f.o.b. Chicago $35.25 ig 
10 30-Ib. tins sliced peaches at $.14 Ib. $: 
f.o.b. Chicago $42.00 ; 
Storage 2.40 
Handling 1.00 ; @ 
$80.65 af 
Sept. 9 15 30-lb. tins sliced peaches at $.14 lb. 
f.o.b. Chicago $63.00 
Storage 1.80 
Handling 1.00 
$65.80 
Sept. 20 10 30-Ib. tins sliced peaches at $.14 Ib. pl 
f.0.b. Chicago $42.00 th 
Storage 1.20 pl 
Handling 1.00 
$44.20 w 
Sept. 23 100 30-lb. tins Northern Spy apples at $.135 | 
Ib. f.0.b. Chicago $405.00 of 
Withdrawal charges 1.00 1g 
$406.00 | fil 
150 30-lb. tins RSP cherries at $.116 lb. m 
Delivered Chicago $517.50 in 
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Sept. 26 20 30-lb. tins RSP cherries at $.1175 lb. 

















f.o.b. Chicago $70.50 
Storage 2.40 
Handling 1.00 
$73.90 
65 380-lb. tins sliced peaches at $.14 Ib. 
f.o.b. Chicago $273.00 
Withdrawal charges 1.00 
$274.00 
Oct. 19 40 30-lb. tins sliced apples at $.12 Ib. 
f.o.b. Chicago $144.00 
Withdrawal charges 1.00 
$145.00 
Oct. 19 100 30-Ib. tins sliced apples at $.12 lb. 
f.o.b. Chicago $360.00 
Withdrawal charges 1.00 $361.00 
Nov. 17 10 30-lb. tins sliced apples at $.105 lb. $31.50 
Withdrawal charges 50 
$32.00 
Total $2,407.05 


4, Complainant shipped frozen fruits complying with the spe- 
cifications of the foregoing contracts by truck from Benzie County, 
Michigan, to Chicago, Illinois. Respondent accepted the eleven lots 
of frozen fruits at Chicago, Illinois. 


5. The total purchase price of the eleven lots of frozen fruit 
is $2,407.05. Respondent has paid $500, leaving a balance of 
$1,907.05 due and owing by respondent to complainant. 


6. The informal complaint was filed on April 25, 1956, which, 
except for the transaction on May 18, 1955, was within 9 months 
after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The informal complaint was filed on April 25, 1956, which was 
within 9 months after the accrual of the cause of action in each 
of the transactions involved herein, except the transaction of May 
18, 1955, in the amount of $407. Since a complaint was not timely 
filed with respect to the transaction of May 18, 1955, the Depart- 
ment has no jurisdiction thereof. This lack of jurisdiction is not 
important, however, because the amount claimed in connection 
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with this transaction is considered to have been paid for the 
reason hereinafter stated. 
Complainant alleged in its complaint that it received a cash 


payment from respondent in the amount of $500. The record con- 


tains no evidence to show the date of the cash payment or to 
which of the various sales contained in this complaint the parties 
intended the $500 to be credited. It is a general rule of law that 


when neither the debtor nor the creditor reasonably exercises his | 
power to apply a payment to one of several debts, the law will | 
apply the payment in a way most beneficial to the creditor. Page | 
v. Wilson, 150 Pa. Super. 427, 28 A 2d 706 (1942). In the pres- | 
ent proceeding it will be most beneficial to the complainant to | 


apply the $500 payment to the purchase price of $407 due for the 


apples purchased on May 18, 1955, since this transaction is the 


only one included in the complaint that is barred by the 9 months 


statute of limitations. The $500 payment is accordingly applied to | 


the $407 purchase of May 18, 1955. 


Respondent’s failure to pay promptly to complainant the bal- | 


ance due in connection with the sale of the shipments of frozen 
fruits is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,907.05, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,907.05, with interest thereon 
at the rate of 5 percent per annum from December 1, 1955, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4835) 


G. E. SMALL & SONS v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6880. Decided October 26, 1956. 


Failure to Pay—Default 


Where the complaint alleges that respondent has not paid for cabbage 
purchased and respondent did not file an answer, held, failure to answer 
the complaint constitutes an admission of the facts alleged. 
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Mr. J. Henry LeRoy, of LeRoy & Goodwin, of Elizabeth City, North Carolina, 
for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on August 2, 1956. Complainant 
seeks an award of reparation in the amount of $1,102.50, which 
is alleged to be the purchase price of one truckload of cabbage 
sold and delivered to respondent in May 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on August 23, 1956. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on August 27, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, G. E. Small & Sons, is a partnership composed 
of G. E. Small, G. E. Small, Jr., and William A. Small, whose 
address is R.F.D. No. 1, Elizabeth City, North Carolina. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 359 Harrison 
Avenue, Boston, Massachusetts. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about May 29, 1956, in the course of interstate com- 
merce, complainant sold to respondent 525 crates of cabbage at 
$2.10 per crate, delivered Boston, Massachusetts. 


4. On or about May 29, 1956, complainant shipped cabbage 
meeting the specifications of the foregoing contract by truck from 
loading point in the State of North Carolina to respondent at 
Boston, Massachusetts. Respondent accepted the truckload of cab- 
bage and made no complaint with reference thereto. 
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5. The purchase price of the truckload of cabbage is $1,102.50, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on August 2, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of cabbage is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,102.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,102.50, with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4836) 
WAVERLY GROWERS COOPERATIVE v. GRENADA PRODUCE Co. PACA 
Docket No. 6883. Decided October 26, 1956. 
Failure to Pay—Default 


Where the complaint alleges that respondent did not pay for oranges and 
grapefruit purchased and respondent did not file an answer, held, failure 
to answer the complaint constitutes an admission of the facts alleged. 


Walker & Walker, of Winter Haven, Florida, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 26, 1956. The formal 





)2.50, 
at. 


which 


com- 
com- 
es of 


pur- 
ion 2 
| the 


shall 
reon 
paid. 
shed. 


(CA 


and 
ilure 


aged. 
do 


cul- 


mal 


SRP RSE 





WAVERLY GROWERS COOP. v. GRENADA PRODUCE 1171 
Cite as 15 A.D, 1170 


complaint was filed on August 10, 1956. Complainant seeks an 
award of reparation in the amount of $625, which is alleged to 
be the purchase price of oranges and grapefruit sold and delivered 
to respondent in April 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on August 28, 1956. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on August 30, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Waverly Growers Cooperative, is a corpora- 
tion whose address is Waverly, Florida. 


2. Respondent, Grenada Produce Co., is a partnership com- 
posed of Lacy Edward Allen and Bonnie Ballard Allen, whose 
address is Grenada, Mississippi. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about April 25, 1956, in the course of interstate com- 
merce, complainant sold to respondent 150 boxes of U. S. No. 1 
oranges and 50 cartons of U. S. No. 1 grapefruit at the agreed 
price of $625, f.o.b. shipping point in the State of Florida. 


4. On April 25, 1956, complainant shipped oranges and grape- 
fruit meeting the specifications of the foregoing contract by truck 
from loading point in the State of Florida to respondent at 
Grenada, Mississippi. Respondent accepted the oranges and grape- 
fruit. 


5. The purchase price of the oranges and grapefruit is $625, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on August 10, 1956, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 





plaint constitutes an admission of the facts alleged in the com- : 
plaint and a waiver of oral hearing, as provided in the rules of | 


practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the oranges and grapefruit is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $625, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $625, with interest thereon at 
the rate of 5 percent per annum from May 1, 1956, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4837) 


MILTON SCHOENBURG v. ROTHSTEIN & SONS. PACA Docket No. 
6597. Decided October 29, 1956. 


Evidence—Brand Name—Failure to Pay—Reparation 
Limited to Amount Requested 


The evidence shows that the contract called for a specific brand of lettuce 
and that the lettuce received by respondent complied with the terms of 
the contract. Since complainant reduced the amount of its claim in 
order to avoid oral hearing, reparation is limited to the amount requested. 


Complainant, pro se, Respondent, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 15, 1955. It is alleged 
therein that complainant sold to respondent a carload of Cali- 
fornia lettuce at a purchase price of $1,530; that upon arrival at 
destination, the lettuce was accepted by respondent; and that 
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respondent has failed and refused to pay the purchase price 
thereof. Complainant seeks reparation in the amount of $1,530. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on August 
30, 1955. A copy of the Department’s report of investigation was 
served upon complainant on the same date. 


Respondent filed an answer to the complaint on October 3, 1955, 
wherein it alleged that the contract between the parties called 
for a car of fancy lettuce, but that the lettuce delivered to re- 
spondent was not of this quality. Respondent also filed a counter- 
claim seeking damages based on complainant’s alleged failure to 
deliver lettuce complying with the contract. 


Complainant subsequently amended his complaint by reducing 
the amount of damages claimed from $1,530 to $530 for the rea- 
son that respondent had paid to complainant $1,000 as the undis- 
puted amount due complainant. Later, complainant again amended 
his complaint to seek $499 as reparation instead of $530. Both 
amendments were allowed by the Presiding Officer. 


Since the amount of reparation sought is less than $500, the 
issues are determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. In accordance 
therewith, complainant filed an opening statement, respondent 
an answering statement, and complainant a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Milton Schoenburg, is an individual doing 
business in his own name at 216 South Water Street, Chicago, 
Illinois. At the time of the transaction involved herein, complain- 
ant was licensed under the act. 


2. Respondent, H. Rothstein & Sons, is a partnership com- 
posed of Maxwell H. Rothstein and Israel Rothstein whose address 
is 184 Walnut Street, Philadelphia, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about April 9, 1955, in the course of interstate com- 
merce, complainant sold to respondent 612 T.K.V. cartons of 
California lettuce, AM Brand, at $2.35 per carton, f.o.b. shipping 
point, plus 15¢ per carton vacuum cooling, or a total purchase 
price of $1,530. At the time of sale this lettuce was contained in 
car RD 20370 then being held in Chicago, Illinois. 
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4. On April 9, 1955, complainant sent respondent the follow- 4 


ing telegram confirming the sale: 


“PER PHONE CONFIRM SHIPPED BLYTHE CALIFOR- 
NIA THIRD DIVERTED YOURSELVES PHILADELPHIA 
FROM TRACK CHICAGO TODAY ROUTED PENN AR- 
DEE 20370 CONTAINS 612/2 TKV CARTONS AM BRAND 
LETTUCE 2.35 FOB SHIPPING POINT PLUS VACUUM 
COOLING FIFTEEN CENTS CARTON THANKS” 


On the same day complainant sent an invoice to respondent which ~ 


contained the following: 
“612 T.K.V. Cartons Lettuce 2’s 2.35 f.0.b. Shipping 





Point 1438.20 


Vacuum cooling 91.80 


1530.00 
A. M. Brand” 


5. Said lettuce was shipped on April 3, 1955, from Blythe, 
California, was in Chicago, Illinois, on April 9, 1955, and arrived 
at destination in Philadelphia, Pennsylvania, on or about. April 
12, 1955. 


6. Upon arrival of the lettuce at destination, respondent sent 
complainant a telegram, dated April 12, 1955, reading as follows: 
“THIS MOST EMBARRASSING POSITION. YOU STATED 


THIS FIRST CLASS CAR LETTUCE, ARRIVED MEDI- 
OCRE QUALITY SHOWING RIPE. MARKET BEST LET- 


EE £7 


ee ee 


TUCE 3.50 3.75 COUPLE BRANDS HIGH 4.00. THIS | 


KIND WILL SELL LEAST HALF DOLLAR UNDER MAR- 
KET. THIS NOT CAR LETTUCE AS YOU DESCRIBED. 
FOUR CARS LUCKY GREEN JADE DOUBLE O JB SAFE 
ARRIVAL TATOSIAN FAR SUPERIOR TO ABOVE CAR 
ADVISE RD 20370” 


Complainant replied as follows: 
“NOTHING IN YOUR WIRE INDICATES THAT CAR 
FAILED TO MEET CONTRACT EXPECTING ACCEPT- 
ANCE AND PAYMENT RD 20370” 


7. The lettuce contained in car RD 20370 had been inspected 
in Chicago, Illinois, on April 9, 1955, by the Chicago Inspection 
Agency and its report certified the lettuce to be as follows: 
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“AM BRAND—2 dozens HEAD LETTUCE packed in veneer 
containers: Good packs. Medium to good size with few heads 
small and leafy. Good green color. Clean. Occasional spongy, 
balance firm to some hard. Dry. Butts fresh. Some heads 
have a ragged appearance. Few crowns discolored. No decay 
noted. Fairly good to good quality.” 


An inspection was also made in Philadelphia, Pennsylvania, on 
April 18, 1955, by the Binney Inspection Service and its report 
certified that the lettuce was: 


“AM Brand California grown Iceberg lettuce. 2 doz. size 
noted. Packs full. Stock fairly well formed, some ribby, 
angular. Reasonably clean. Fairly well sized. Fairly well 
trimmed. Firm to fairly firm, some spongy. Fairly good color. 
Many heads show discoloration on wrapper leaves. Butts red 
rusty color. 


“Condition: Range 0-4 ave. 2% slimy soft rot decay noted 
on wrapper leaves.” 


8. Subsequently, the parties entered into negotiations relative 
to an adjustment of the purchase price. However, no such agree- 
ment was ever made. The lettuce was sold by respondent who then 
sent to complainant a check in the amount of $1,315.80. This 
check was computed on the basis of a 25¢ per carton allowance 
and, in addition, was sent with the condition that it was in full 
payment of the purchase price of the lettuce. Complainant refused 
to accept this check in full settlement of the account and returned 
it to respondent. Later, respondent sent complainant a check in 
the amount of $1,000 as representing the undisputed amount 
involved in this proceeding. This sum was accepted by com- 
plainant. 


9. The formal complaint was filed on August 15, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is complainant’s contention that he sold to respondent the 
carload of California lettuce at an f.o.b. shipping point price of 
$2.35 per carton, plus vacuum cooling charges; that the lettuce 
was sold by brand name without any requirements as to quality. 
Respondent, on the other hand, alleges that when negotiating the 
sale of this lettuce, complainant had described the produce as 
exceptionally good quality lettuce. Respondent alleges further that 
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it informed complainant that it was not interested in an average 
quality car of lettuce, but that if the lettuce was as stated, then 
complainant could ship the car to it. 


In support of his position that the lettuce was sold by brand | 


name and not by quality, complainant has submitted in evidence 
a telegram sent to respondent which confirms the sale and recites 
the terms of the contract. This telegram is dated April 9, 1955, 
the day of the sale, and reads as follows: 
“PER PHONE CONFIRM SHIPPED BLYTHE CALIFOR- 
NIA THIRD DIVERTED YOURSELVES PHILADELPHIA 
FROM TRACK CHICAGO TODAY ROUTED PENN AR- 


DEE 20370 CONTAINS 612/2 TKV CARTONS AM BRAND | 
LETTUCE 2.35 FOB SHIPPING POINT PLUS VACUUM | 


COOLING FIFTEEN CENTS CARTON THANKS” 


He has also submitted in evidence the invoice rendered to re- 
spondent, which reads as follows: 


“612 T.K.V. Cartons Lettuce 2’s 2.35 f.o.b. Shipping 
Point 1438.20 


Vacuum cooling 91.80 





ST 


1530.00 | 


A. M. Brand” 
We find nothing in these two documents to indicate that the par- 


ties made any agreement that the lettuce was to be of a particular | 


quality. Both pertinent documents simply refer to California 
lettuce, AM Brand. During the negotiations it is possible that 
complainant made statements about the quality of the lettuce 
and, assuming that such statements were made, there is a ques- 
tion as to whether such statements constituted a warranty or 
were merely in the nature of “puffing.” The fact that the memo- 
randa do not contain any statement concerning quality and the 
fact that no objection was made thereto, indicate that no such 
statements were made, or, if made, were considered merely as 
“puffing.” We feel that this is another one of those cases where 
the parties to a contract, when they are dealing with special con- 
ditions, should make certain that those conditions are evidenced 
in the written memoranda which set forth the essential terms of 
the contract. We have no choice but to conclude that the contract 
between the parties was simply for a specific brand of California 
lettuce, that is, AM Brand, and did not require any specific 


quality. 
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The lettuce received by respondent was AM Brand as required 
by the contract and, as shown by the inspection certificates set 
forth in Finding of Fact No. 7, said lettuce was of good mer- 
chantable quality. We conclude that the lettuce received by re- 
spondent complied with the terms of the contract as set forth 
in the memoranda referred to above. In view of this conclusion, 
respondent’s counterclaim should be dismissed. 


Respondent has also alleged that after the exchange of tele- 
grams set forth in Finding of Fact No. 6, complainant had 
agreed to make an adjustment on the price of the lettuce. Accord- 
ing to Israel Rothstein, a partner of respondent firm, he listened 
over an extension telephone to the discussion between complainant 
and Maxwell Rothstein. Mr. Israel Rothstein states that com- 
plainant “instructed us to go ahead and handle the car and let 
them know the outcome and they would discuss the matter with 
us.” Complainant denies that he made such an agreement. How- 
ever, it is admitted that a subsequent conversation occurred and 
that the parties failed to agree on a definite adjustment in price. 
Complainant does admit that in the subsecuent conversation he 
offered to allow respondent a deduction cf 0O¢ per carton on the 
lettuce. Respondent did not accept this offer for when it remitted 
the proceeds of the sale to complainant, it remitted on the basis 
of 25¢ per carton allowance, which sum was refused by complain- 
ant. It is our conclusion that no agreement for an adjustment in 
price was made. 

In view of the conclusions reached above, we must conclude 
that the balance of the purchase price of the lettuce, amounting 
to $530, is due and owing complainant from respondent. Re- 
spondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act. However, in the course of the pleadings 
in this proceeding, complainant moved to amend his complaint to 
reduce the amount of reparation sought from $530 to $499. This 
amendment would make this proceeding subject to the shortened 
method of procedure rather than the procedure requiring an oral 
hearing since the amount of reparation sought did not exceed 
$500. Complainant concedes that the reason for the amendment 
was to avoid an oral hearing. The motion to amend was granted 
by the Presiding Officer. Such an amendment is proper and has 
been allowed in the past. Ball v. Kyman Bros. Co., 15 A.D. 300 
(1956). We see no error in the Presiding Officer’s ruling. In view 
of this amendment, the reparation awarded complainant should 
be limited to the amount sought, $499, with interest. 
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ORDER 


Within 80 days from the date of this order, respondent shall 
pay to complainant, as reparation, $499, with interest thereon at 
the rate of 5 percent per annum from May 1, 1955, until paid. 

The counterclaim filed in this proceeding is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4838) 








te ee ee 


one 


5 RIE NSE 


HENRY A. POLLAK & Co., INC. v. LA GRUA PRODUCE COMPANY. | 


PACA Docket No. 6635. Decided October 31, 1956. 


Inspection Certificates—Evidence—Failure to Pay 


The evidence does not support respondent’s contention that complainant was 


required to furnish inspection certificate. The potatoes were purchased © 


on an f.o.b. the dock, acceptance final basis, and respondent accepted 
the potatoes after inspection or opportunity for inspection. 


Mr. Gordon M. Lipetz, of Riverhead, New York, for complainant. Mr. 
Morris H. Misbin, of New York, New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). | 
In a formal complaint filed on July 26, 1955, complainant seeks | 
reparation in the sum of $1,229.55, representing the balance | 
allegedly due on 1,000 100-pound bags of U.S. No. 1, Size A, = 


Long Island potatoes sold to respondent on October 11, 1954, at 
$1.80 per hundredweight, delivered to the Bull Lines Terminal 
Dock, Brooklyn, New York, for export. Complainant alleges that 


the sale was made f.o.b. the dock, acceptance final, and that re- | 
spondent had an opportunity to inspect the potatoes before ac- | 


cepting them. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served on respondent by registered mail on 
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October 5, 1955. On the following day, a copy of the investigation | 


report was served on complainant’s attorney by registered mail. 
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Respondent filed an answer on November 22, 1955, alleging 
a breach of implied warranty in that the potatoes contained some 
inherent vice as to a large part thereof, which resulted in their 
deteriorated condition found present upon discharge of the cargo 
at Puerto Rico. 

Oral hearing was held at New York, New York, on March 30, 
1956, at which complainant was represented by counsel. Com- 
plainant’s president, Henry A. Pollak, and respondent, John La 
Grua, were the only witnesses to testify at the hearing. 


FINDINGS OF FACT 


1. Complainant, Henry A. Pollak & Co., Inc., is a corporation 
whose post office address is 64 Charlotte Avenue, Hicksville, 


Long Island, New York. 


2. Respondent is an individusl, John La Grua, doing business 
as La Grua Produce Company, whose post office address is 62 
Harrison Street, New York 13, New York. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. On or about October 11, 1954, in the course of interstate or 
foreign commerce and by oral contract, complainant sold to re- 
spondent 1,000 100-pound sacks of U.S. No. 1, Size A, Long 
Island potatoes, at an agreed price of $1.80 per sack, for a total 
of $1,800. The contract between the parties called for delivery of 
the potatoes by complainant to respondent at the Bull Lines 
Terminal Dock, Brooklyn, New York, for export. The sale was 
made on an f.o.b. the dock, acceptance fina] basis, with the under- 
standing respondent might reject at the dock any potatoes which 
were of improper size or quality or which he might not wish to 
export to his customers in Puerto Rico. 


4. On or about October 13, 1954, complainant delivered 1,000 
100-pound sacks of Long Island potatoes meeting contract specifi- 
cations to respondent at the Bull Lines Terminal Dock, Brooklyn, 
New York. Before accepting delivery of the commodity, respond- 
ent inspected or had full opportunity to inspect the potatoes. 


5. Respondent has paid to complainant $570.45 of the agreed 
purchase price, leaving a balance due complainant of $1,229.55, 
no part of which has been paid. 
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6. The informal complaint was received by the Department 
on February 14, 1955, which was within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


Respondent does not dispute that the sale was made on an ac- é 


ceptance final basis at the dock; and that respondent was to have — 
the right to inspect the potatoes at the dock and reject any that | 


were unsatisfactory for export. Further, respondent does not 
deny that he inspected the commodity or had full opportunity to 
inspect the potatoes prior to accepting same. Respondent does 
contend, however, that the agreement called for complainant to 
furnish certificates of Federal inspection. This complainant denies. 


It appears from the record that the potatoes were loaded 
aboard the steamer “Beatrice” which sailed for San Juan on 
October 14, 1954. Upon arrival at San Juan the potatoes were 
inspected and found to contain an average of approximately 45% 
decay. Respondent’s consignee at San Juan cabled respondent on 
October 19, 1954, demanding inspection certificates. Respondent 
was unable to forward any certificates since none of the potatoes 
had been officially inspected prior to shipment. 


It is complainant’s testimony that in none of the transactions © 


ve 
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had with respondent over a period of time were inspection cer- | 


tificates either called for or obtained. All sales to respondent, 
according to complainant witness, Mr. Pollak, were made on an 
f.a.s. steamer basis, respondent’s inspection final. Respondent 
concedes that no certificates were required prior to the trans- 
action in question, but “I demanded an inspection certificate on 
this particular shipment because I had made arrangements with 
the consignee that my responsibility ceases the moment I have 
inspection certificate” (T. p. 45). 

Admittedly inspection certificates were of vital importance to 
respondent in protection of certain of his export shipments. This 
being so, it is difficult for us to understand respondent’s lack of 
interest in certificates until demand was made for same by his 
consignee. If the contract between the parties had called for in- 
spection certificates, it seems to us respondent would not only 
have inquired into their absence at the time he received com- 
plainant’s invoice, but would have made immediate demand there- 
for in order to have the certificates available. From our exami- 
nation of the record on this point, it does not appear that re- 
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spondent has offered sufficient evidence to support his contention 
that complainant was required to furnish inspection certificates. 

It is concluded that respondent purchased the potatoes on an 
f.o.b. the dock, acceptance final basis; that respondent accepted 
the potatoes after inspection, or after being afforded full op- 
portunity for inspection; that respondent failed to sustain the 
burden of proof resting upon him to establish any defense set up 
in his answer; and that respondent’s failure to pay the balance of 
the purchase price remaining due, $1,229.55, is in violation of 
section 2 of the act. Reparation should be awarded accordingly. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,229.55, with interest there- 
on at the rate of 5 percent per annum from November 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4839) 


SEGARI Fruit Co. v. Capow’s Fruit & VEG. PACA Docket No. 
6868. Decided October 31, 1956. 


Failure to Pay—Default 


Where the complaint alleges that respondent did not pay for produce pur- 
chased and respondent did not file an answer, held, failure to answer 
the complaint constitutes an admission of the facts alleged in the 
complaint. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 19, 1956. The formal 
complaint was filed on June 18, 1956. Complainant seeks an award 
of reparation in the amount of $817.95, which is alleged to be due 
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in connection with the sale to respondent of four lots of fruits 
and vegetables in September and October, 1955. 


A copy of the report of investigation made by the Department ~ 


was served upon complainant on August 4, 1956. A copy of the 
report of investigation and a copy of the formal complaint were — 


served upon respondent on August 6, 1956. 


At the time of service of the formal complaint, respondent was 


notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Thomas Segari, doing 
business as Segari Fruit Co., whose address is 101 Poydras Street, 
New Orleans, Louisiana. 


2. Respondent is an individual, Edward Benton Cadow, Sr., 
doing business as Cadow’s Fruit & Veg., whose address is 1209 
East Park Avenue, Houma, Louisiana. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. During September and October, 1955, in the course of inter- 
state commerce, complainant sold to respondent four lots of fresh 
fruits and vegetables, including apples, peaches, cabbage and 
lettuce. The dates of the respective sales and the purchase prices 
are as follows: 

Sept. 19, 1955 $227.50 
Sept. 22, 1955 299.85 
Sept. 26, 1955 189.25 
Oct. 3, 1955 202.45 





$919.05 


4. Fruits and vegetables, which had been received by com- 
plainant in interstate commerce, meeting the specifications of the 
contracts of sale were delivered to and accepted by respondent 
at New Orleans, Louisiana. 


5. The total purchase price of the four lots of fruits and vege- 
tables is $919.05. Complainant allowed respondent credits total- 
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ing $101.10, leaving an unpaid balance of $817.95 due and owing 
by respondent to complainant. 


6. The formal complaint was filed on June 18, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance due in connection with the sale of the four lots of fruits and 
vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $817.95, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $817.95, with interest thereon 
at the rate of 5 percent per annum from November 1, 19565, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4840) 


PACA Docket No. 6804. Dismissed October 1, 1956, by Thomas J. 
Flavin, Judicial Officer. 


(No. 4841) 


PACA Docket No. 6664. Dismissed October 5, 1956, by Thomas J. 
Flavin, Judicial Officer. 


(No. 4842) 


PACA Docket No. 6871. Dismissed October 11, 1956, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 48438) : 
PACA Docket No. 6802. Dismissed October 29, 1956, by Thomas | 
J. Flavin, Judicial Officer. : 


eS 


ce 
a 


(No. 4844) 


PACA Docket No. 6762. Dismissed October 30, 1956, by Thomas | 
J. Flavin, Judicial Officer. e 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4845) 


JEROME KANTRO Co. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6859. Order issued October 19, 1956, by Thomas J. 
Flavin, Judicial Officer. 


COURT DECISION 


UNITED STATES v. MARYLAND COOPERATIVE MILK PRODUCERS, INC. 
AND MARYLAND AND VIRGINIA MILK PRODUCERS ASSOCIATION, 
Inc. 145 F. Supp. 151. Decided October 16, 1956. 


UNITED STATES DISTRICT COURT DISTRICT OF COLUMBIA 
CR. NO. 992-55 





Agricultural Cooperative Associations—Exemption from 
Antitrust Laws 


The two cooperatives were charged with an unlawful combination and 
conspiracy to fix prices for milk supplied to the Government at Fort 
Meade, Maryland. The court held that, under the exemption provided 
in the Clayton Act, agricultural cooperatives may lawfully combine with 
impunity and may legally agree to fix prices on their products. 


Joseph J. Saunders, Edna Lingreen, and Joe E. Waters, Department of 
Justice, on behalf of the United States. 


Philip B. Perlman, Ellis Lyons, and Harry Troth Gross, on behalf of Mary- 
land Cooperative Milk Producers, Inc. 


William J. Hughes, Jr., Herbert Bergson, and Herbert Borkland, on behalf 
of Maryland and Virginia Milk Producers Association, Inc. 
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OPINION 


THE COURT (Holtzoff, J.) : This is the trial of an indictment 
charging violations of the Antitrust Laws. The trial is before the 
Court, a jury having been waived. 


There are two defendants in this case, Maryland Cooperative 
Milk Producers, Inc., and Maryland and Virginia Milk Producers 
Association, Inc. Each defendant is an association of producers 
of milk. The Maryland Cooperative Milk Producers, Inc., is 
located in Baltimore, Maryland, and is composed of about 2,000 
farmers who are producers of milk which they ship to distribu- 
tors in the Baltimore metropolitan area. Maryland and Virginia 
Milk Producers Association, Inc., is located in Washington, D. C. 
and consists of about 1,950 members, who are producers shipping 
milk to distributors in the Washington metropolitan area. 


The two defendants are charged with an unlawful combination 
and conspiracy to fix prices for milk sold to distributors which, 
in turn, is supplied by the purchasers to the Government at its 
military post at Fort Meade, Maryland. 


The indictment consists of two counts. The first count charges a 
violation of Section 1 of the Sherman Act, 15 U.S.C. 1, namely, 
an unlawful restraint of interstate commerce. The second count 
charges a violation of Section 3 of the Sherman Act, 15 U.S.C. 3, 
namely, an unlawful restraint of commerce between the District 
of Columbia and several of the states. 


It appears, in passing, that the prices charged for milk intended 
for resale to the Government at Fort Meade were actually lower 
than those exacted for milk destined for resale to the general 
public. It may be said perhaps, in a sense, that the defendants 
are accused of conspiring to undercharge the Government. In 
justice to counsel for the Government, it must be said, however, 
that they contend that, in a free competitive market, prices on 
Government sales might have been even lower than those claimed 
to have been fixed by the defendants. Attention is called to the 
fact, by Government counsel, that milk intended for use at Fort 
Meade was surplus milk that had to comply merely with the 
standards prescribed by the United States Public Health Service 
instead of with the more rigorous and rigid requirements estab- 
lished by the Government of the District of Columbia. 


After the opening statements were made, the Government 
commenced to introduce evidence. It offered a stipulation of facts 
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previously agreed upon by counsel. At that point, counsel for the 
defendants made a motion for judgment of acquittal. 


A word should be said about the procedural aspects of the [| 
matter. Ordinarily, such a motion, unless based solely on the | 


opening statement of Government counsel, may not be entertained 
until the Government closes its case. An exception is proper, 
however, if at an earlier stage basic facts appear inescapably 
leading to the conclusion that, irrespective of whatever other 


NORTE 


evidence may be introduced, the prosecution must fail. In that ! 


event, it is proper to stop the further introduction of evidence and 


entertain a motion for judgment of acquittal. Such a course is 4 
in the interest of efficiency and expedition in the administration © 


of justice. It is on this basis that the Court entertained the de- 
fendants’ motion in this instance as soon as the stipulation of 
facts was tendered and admitted. 

The following facts appear from the stipulation that are perti- 
nent to this discussion. Each defendant is a corporation without 
capital stock and is an association composed of milk producers. 
Each defendant is operated for the mutual benefit of its members 
and is not conducted for profit. In brief, the object of each as- 
sociation is to handle and market the milk produced by its 
members. 

It is well established that an agreement to fix prices is, in and 
of itself, an unreasonable restraint of trade and is illegal, per se, 
and therefore violative of the Sherman Act. This was held by the 
Supreme Court in the leading case of United States vs. Socony 
Vacuum Oil Company, 310 U.S. 150, 211 to 233. 


The question presented here, however, is whether the defen- 
dants in this case are exempt from this broad rule. Defendants 
claim that they are. It will be recalled that the Sherman Act be- 
came law in 1890. In 1914, its broad provisions were, in part, 
limited and, in part, supplemented by the Clayton Act. 


Section 6 of the Clayton Act is pertinent to the question in- 
volved in this case, 15 U.S.C. 17. The relevant provisions of the 
Clayton Act read as follows: 

“Nothing contained in the antitrust laws shall be construed 
to forbid the existence and operation of labor, agricultural, 
or horticultural organizations, instituted for the purposes of 
mutual help, and not having capital stock or conducted for 
profit, or to forbid or restrain individual members of such 
organizations from lawfully carrying out the legitimate ob- 
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jects thereof; nor shall such organization or the members 
thereof, be held or construed to be illegal combinations or 
conspiracies in restraint of trade, under the antitrust laws.” 


Thus, farmers and farmers’ cooperatives became a favorite of 
the law, in a sense. They were granted an express exemption and 
received a special dispensation from the antitrust laws. They may 
lawfully combine with impunity and may legally agree to fix 
prices on their products. 

Some years ago, an attempt to prosecute an agricultural coop- 
erative as an unlawful monopoly met with failure; United States 
vs. Dairy Cooperative Association, 49 Fed. Supp. 475. In that 
case, Judge McColloch for the District of Oregon made the fol- 
lowing pungent observations: 

“It may be that the acts of the defendant cooperative in 
this case, tested without regard to the provisions of the 
Clayton Act, are monopolistic in character. I have not given 
serious thought to that question, for it seems to me when 
Congress said that cooperatives were not to be punished, 
even though they become monopolistic, it would be ill-con- 
sidered for me to hold to the contrary.” 


It must be observed that to be sure the exemption of agricul- 
tural associations from the prohibition of the antitrust laws does 
not extend to a combination between agricultural associations and 
persons or entities that are not in this category. This was held by 
the Supreme Court in United States vs. Borden Company, 308 
U.S. 188. Chief Justice Hughes, in writing for a unanimous bench, 
emphatically called attention to the fact that the conspiracy 
charged in that case was not that of merely forming a collective 
association of producers to market their products but a con- 
spiracy between producers and distributors and allied groups with 
labor officials, municipal officials, and others. 

The Government argues that the exemption contained in the 
Clayton Act does not apply to a combination of two or more agri- 
cultural cooperatives and urges that such a combination is within 
the rule of the Borden case. 

This Court is of the opinion that this contention cannot be sus- 
tained. The obvious purpose of the Clayton Act was to liberate 
combinations of farmers and their cooperative organizations from 
the prohibitions of the antitrust laws as long as they do not com- 
bine with others who are outside of this category. It seems imma- 
terial whether a large group of farmers organizes a single organi- 
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zation or divides itself into several organizations. Their joint 
activity, whether in the form of a single association or two or 


more associations, is not an illegal combination in restraint of F 


trade in the light of the provisions of the Clayton Act. Surely, 
the legality of the actions of a group of farmers should not depend 
on such a nebulous consideration as the question whether they 
found it convenient to organize a single large cooperative or two 
smaller groups. The effect of the joint action is the same in either 
event and should be tested by the same yardstick. The exemption 
should be construed as applicable to a group of farmers irrespec- 
tive of whether they are joined into a single cooperative or into 
several cooperative associations acting jointly. Any other con- 
struction would result in partially defeating the intent of the 
Congress and frustrating the meaning of the Act. 


We were admonished centuries ago that, “The letter killeth but 
the spirit giveth light.” 

Even a strict construction of the statute, however, leads to the 
same conclusion. It provides, in part, that: 


“Nor shall such organizations or the members thereof be 
held or construed to be illegal combinations or conspiracies 
in restraint of trade.” 


It will be observed that the plural, as well as the singular, are 
included. 

This discussion might reasonably end at this point were it not 
for the fact that later statutes affirmatively support the construc- 
tion of the Clayton Act which this Court has just reached. 


In 1922, eight years after the passage of the Clayton Act, the 
so-called Capper-Volstead Act became law, 7 U.S. C. 291. The per- 
tinent provisions of that statute read as follows: 


“Persons engaged in the production of agricultural prod- 
ucts as farmers, planters, ranchmen, dairymen, nut or fruit 
growers may act together in associations, corporate or other- 
wise, with or without capital stock, in collectively processing, 
preparing for market, handling, and marketing in interstate 
and foreign commerce, such products of persons so engaged. 
Such associations may have marketing agencies in common; 
and such associations and their members may make the nec- 
essary contracts and agreements to effect such purposes: 
Provided, however, that such associations are operated for 
the mutual benefit of the members thereof, as such producers, 
and conform to one or both of the following requirements: 
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“First. That no member of the association is allowed more 
than one vote because of the amount of stock or member- 
ship capital he may own therein, or, 


“Second. That the association does not pay dividends on 
stock or membership capital in excess of 8 percentum per 
annum. 


“And in any case to the following: 


“Third. That the association shall not deal in the products 
of nonmembers to an amount greater in value than such as 
are handled by it for members.” 


The stipulation of facts in this case shows that these defendants 
comply with the proviso of the Capper-Volstead Act. It will be 
noted that the Act permits agricultural cooperatives to have mar- 
keting agencies in common. Obviously, it must have been con- 
templated that a common marketing agency would fix the same 
prices for the products of all of its principals and would not dis- 
criminate among them. Consequently, it must have been foreseen 
that this provision would, in some cases, lead to the fixing of 
prices of agricultural commodities. 


The conclusion is inescapable that Congress had no intention 
to prohibit agreements between two or more cooperatives fixing 
prices for their products. It should be noted, in passing, that to 
prevent possible abuses the Secretary of Agriculture was empow- 
ered to issue cease and desist orders if he found that such an 
association monopolizes or restrains trade in interstate or foreign 
commerce to such an extent that the price of any agricultural 
product is unduly enhanced thereby. Such an order is subject to 
judicial review, 7 U.S. C. 292. 


In 1926, these provisions were further fortified by the Coopera- 
tive Marketing Act, 7 U. S. C. 455, which provides as follows: 


“Persons engaged, as original producers of agricultural 
products, acting together in associations, corporate or other- 
wise, in collectively processing, preparing for market, han- 
dling, and marketing in interstate, and/or foreign commerce 
such products of such persons so engaged, may acquire, 
exchange, interpret, and disseminate past, present, and pros- 
pective crop, market, statistical, economic, and other similar 
information by direct exchange between such persons, and/or 
such associations or federations thereof, and/or by and 
through a common agent created or selected by them.” 
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It will be observed that again the use of a common agent i 
expressly permitted although, of necessity, the use of a comme 
agent may inevitably lead to a fixing of prices. It will also h 
noted that this statute applies expressly to federationis of cooper. 
atives as well as to cooperatives. ; 

The Court concludes that a combination between two or moré 
agricultural cooperatives to fix prices of their products is exemp 
from.the antitrust laws provided that no other person that is no 
of such an organization or a member of such a group is a part of 
the combination. 

Accordingly, the motion of defendants for judgment of acquittal 
is granted and an order will be entered accordingly. 
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